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placards and in order to ensure that the 

in their field and thafiothenvise qualify 
as “small business concerns” under 
section 3 of the Small Business Act (15
U.S.C. 63’2).This rule does not require 
a general notice of proposed rulemaking
and, therefore, is exempt from the 

on small entities. 

Guard’s position is that this rule will 
not have a significant economic impact 

on a substantial number of small 

1231, 1321(j)(l)(C);
E.O.12777,56FR 54757.49 CFR 1.46. 
Sections 155.100 through 155.130. 155.350 
through 155.400,155.430,155.440, and 
155.470 also issued under 33 U.S.C. 1903(b). 

2. In 5155.450,paragraph (a)is 
revised o read as follows: 
5 155.450 

(a)A ship, exc a ship of less than 
26 feet in length, m st have a placard
of at least 5 by 8 in es, made of 
durable material fi ed in a conspicuous 
place inifeach ma inery space, or at the 
bilge and ballast pump control station, 
stating the following: 

D i s c h w  ofoil Prohibited 
The Federal Water Pollution Control Act 

Dated: October 7,1993. 
AX.Henn, 
Rear AdrnimI, L I S .  Coast Guard, Chief, Office 
of Marine Safety. Security and Environmental 
Protection. 

IFR Doc. 93-29036 Filed 11-24-93; 8:45 am] 

BIUIW CODE 4910-144. 

ENVIRONMENTALPROTECTION 
AGENCY 

40 CFR Parts 9 and 63 
(AD-FRL4804-7I 

Approval of State Programs and 
Delegation of Federal Authorities 
AGENCY: Environmental Protection 

Agency (EPA). 

ACTION: Final rule. 


SUMMARY: The EPA is promulgating

regulations to provide guidance, relating 

to approval of State programs, that the 

EPA is required to publish under 

section 112(1)of the Clean Air Act as 

amended in 1990 (Act). Section 112(1)(2) 

of the Act requires the EPA to publish

guidance useful to States in developing 

programs for implementing and 

enforcing emission standards and other 

requirements for hazardous air 

pollutants (HAP’S)and guidance 

concerning requirements for the 

prevention and mitigation of accidental 

releases of toxic substances into the 

ambient air. This final rule contains 

guidance specifically relating to the 

approval of rules or programs that States 

can implement and enforce in place of 

certain Federal section 112 rules, and 

the partial or complete delegation of 

Federal authorities and responsibilities

associated therewith. Submission of 

rules or programs by the States under 

this subpart is entirely voluntary. States 

seeking to implement and enforce some 

provisions of their own programs in lieu 

of federally promulgated hazardous air 

pollutant standards under section 112 

need to obtain approval under this final 

rule. Once granted approval, State rules 

and applicable part 70operating permit

conditions resulting from approved 
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.t2) Take all steps necessary to 

Department; 
(3)Establish procedures, structumh 

and mechanisms for coordinating the \,,,. 
collection and dissemination of 
intelligence relating to the Department's 
law enforcement responsibilities; 

(4) Establish procedures and policies 
relating to procurement for the criminal 
investigative agencies of the 
Department, including but not limited 
to procurement of communications and 
computer systems:

(5) Determine and establish 
procedures for the coordination of all 
automation systems; 

(6)Determine and establish plans to 
ensure the effective deployment of 
criminal investigative agency task 
forces; 
(7)Establish procedures for 

coordinating the apprehension of 
fugitives; 
(8)Establish programs to coordinate 

training among the criminal 
investigative agencies of the 
Department; 

(9)Provide advice to the Attorney
General and the Deputy Attorney
General on all investigative policies,
procedures and activities that warrant 
uniform treatment or coordination 
among the criminal investigative
agencies of the Department; 

(10) Provide advice to the Attorney
General and the Deputy Attorney
General on the budgetary and resource,' 
requests of the criminal investigative]
agencies of the Department; 
(11)Perform such other functiops as 

may be necessary for the effectivb 
policy-level coordination of cyhinal
investigations by the criminal. 
investigative agencies of th 
Department, particularly J i  respect to 
drug trafficking, hg i  

Policies shall provide such informatim 
as the Director may request.

(d)Review. Prior to making any
decision having a significant impact on 
any criminal investigative agency of the 
Department, the Director shall consu!t 
with the head of such agency, or the 
designee of the head of s u r h  agency.
Any head of a criminal investigative 
agency shall have an opportunity to 
seek review of any decision of the 
*@rectorby the Deputy Attorney General 
or e Attorney General. 

k c o p e .  Nothing in this section 
shall be Qterpreted to alter or diminish 
the respons@ilities of the Department's 
criminal invatigative agencies, or of 
other componews of the Department,
including the Crihqnal Division and thy 

enforceable at la 

I 

f 
ADDRESSES: Unless othe 

nmental Protection (GMEP-1). 

~UPPLEMENTARYINFORMATION: 

Drafting Information 
The principal persons involved in the 

drafting of this rule are Lieutenant 
Jonathan C. Burton, Project manage^,
Division of Marine Environmental 
Protection, and Ms. Helen G. Boutrous, 
Project Counsel, Office of Chief Cotinsel. 
Background and Purpose 

Section 311 of the Federal Water 
Pollution Control Act IFWPCAl 

'.. prohibits the discharge of oil into the 
havieable waters of the United States or 

Justice. 
Dated: No$&ber 18,1993. 

JanetR a g :  

Attorneykeneral. 

[FR D&. 93-28947Filed 11-24-93;8.45am]

BILL^^^ CODE uio-oi-14 


6EPARTMENT OF TRANSPORTATlON 

Coast Guard 

33 CFR Part 155 
[COD Q3-054] 
RIN 2115-AE55 

Oil Pollution Placard Language 

AGENCY: Coast Guard, EOT. 
ACTION: Final rule. 

SUMMARY: "'he Coast Guard is revising 
the placard language required to be 
posted on ships of 26 feet in length or 
greater stating the Federal Water 
Pollution Control Act's (FWPCA)oil 
discharge prohibition and the penalty
for violation of that prohibition. Because 
the Oil Pollution Act of 1990 amended 
the penalty provisions of FWPCA, the 
required placard language is outdated. 
This rule revises the required placard
language to reflect current FWPCA 
authority. 
EFFECTIVE DATE: November 26,.M93. 

the waters of the contiguous zone and 

prohibitiodand the penalty for violation 
of that prohibition. However, the Oil 
Pollution A q o f  1990 (OPA 90) 
amended FW@(lAby increasing the 
maximum am nt of rximinal and civil 
penalties that %y be assessed under 
FWPCA (Pub. L.' 101-380).
Consequently, placard language 
required by 155 450 stating that 
violators are subj t to a penalty of 
$5,000 has becom outdated. The OPA 
90 amendments to FWPCA provide for 
fines, or imprison ent, or both. The 
6mendments also rovide for Class I 
administratively\a sessed penalties of 
up to $10,000 per violation, not to 
exceed $35,000, class I1 administratively
assessed penaltieg'of up to $10,000per
day for each day during which the 
violation continues, not to exceed 
$125,000, and judicially assessed civii 
penalties of up to $25,000 per day of 
violation or up to $1,000per barrel of 
oil discharged. 
Discussion of Amendments 

This rule would revise the required
placard language to accurately reflect 
the penalty provisions of FWCPA. In 
consideration of space limitations on 
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State programs would be federally proposed regulation. Section I discusses 
enforceable and would substitute for the the background and purpose of today’s 
otherwise applicable Federal rule. Section I1 provides information 
requirements within a State or local regarding public involvement in the 
jurisdiction. rulemaking during the public comment 
EFFECTIVE DATE: The guidance period following proposal. A summary 
announced herein takes effect on of today’s rule is found in section III 

ecember 27,1993. which gives a brief overview of the-?f ADDRESSES: Docket. Supporting-3-regulatory requirements. A discussion of 
information used in developing the the significant comments and resulting 
proposed and final rules is contained in 

copying from 8:30 a.m.-12 p.m. and 
1:30 p.m.-3:30 p.m., Monday through
Friday, at the EPA’s Air Docket Section, 
Waterside Mall, Room M1500, US. 
Environmental Protection Agency, 401 
M Street, SW., Washington, DC 20460. 
A reasonable fee may be charged for 
copying. 
FOR FURTHER INFORMATION CONTACT: For 
general information on today’s final 
rule, contact Sheila Q. Milliken, 
Pollutant Assessment Branch, Emission 
Standards Division (MD-13), U.S. 
Environmental Protection Agency,
Office of Air Quality Planning and 
Standards, Research Triangle Park, 
North Carolina 27711, telephone
number (919) 541-2625. 
SUPPLEMENTARY INFORMATION: The 
information presented in this preamble
is organized as follows: 
I. Background and Purpose 
11. Public Participation 
111. Summary of Final Rule 
IV. Significant Comments and Changes to the 

Proposed Rule 
A. Section 63.90-Program Overview 
B. Section 6 3 . 9 1 4 i t e r i a  common to all 

approval options 
C. Section 63.92-Approval of a State rule 

that adjusts a section 112 rule 
D. Section 63.93-Approval of State 

authorities that substitute for a section 
112 rule 

E. Section 63.94-Approval of a State 
program that substitutes for section 112 
emission standards 

F. Section 63.95-Additional approval 
criteria for Federal accidental release 
prevention programs

G. Section 63.96-Review and withdrawal 
of approval 

H. Other Comments 
V. Additional Guidance 
VI. Administrative Requirements 

A. Docket 
B. Executive Order 12866 
C. Paperwork Reduction Act 
D. Regulatory Flexibility Act 
E. Review 
This preamble provides an overview 

of criteria and procedures for approval 
by the EPA of State rules and programs
that implement and enforce section 112 
of the Act. 

The preamble also provides a detailed 
discussion of the changes made to the 

regulatory changes from the proposed
requirements is detailed in section IV. 
The discussion of comments and 
changes to the rule are found in this 
section in the sequence of the subpart E 
rule. In the preamble of the proposed
rule, the EPA explained the basis for its 
various proposed positions. Where the 
proposed regulation has not been 
changed in the final rule, the EPA 
continues to rely on the rationale 
provided in the proposal notice. In 
addition, clarification or explanation
has been included in those places where 
comments indicated it would be useful. 
Section V discusses additional guidance
required by section 112(1). Finally,
section VI covers administrative 
requirements necessary for 
promulgation of this rule. 

The EPA proposed these regulations 
to be codified in 40 CFR part 63 on May
19,1993 (58 FR 29296). The comment 
period for the proposal ended on July 6, 
1993. The EPA received comments from 
27 commenters on the proposed rule 
during the public comment period. The 
comments have been carefully
considered, and where determined to be 
appropriate by the Administrator, 
changes have been made in the 
proposed rule. Copies of these 
comments appear in the docket for this 
action. 

The major comments and res onses 
are summarized in this preambPe. A 
separate document providing additional 
responses to comments on the proposal
is included in the docket. 
I. Background and Purpose 

Many States have developed or are 
developing air toxics programs under 
State authorities. The Congress was very 
much aware of the States’ air toxics 
programs in the course of developing
the 1990 Amendments. (See, e.g. S .  Rep.
No. 228, lOlst Cong. 1st Sess. 192 
(1989) (herein after S .  Rep.).) These 
programs, developed to address specific 
State needs, may differ from Federal 
rules being developed by the EPA under 
section 112 of the 1990 Amendments for 
the control of emissions of HAP’Sand 
other programs. Existing State programs 
may result in controls that are more 
stringent than, equivalent to, or less 
stringent than controls resulting from 
corresponding Federal standards. 

From discussions with States and 
other interested parties, the EPA has 
learned that some States want to 
continue to implement and enforce the 
requirements of their own air toxics and 
accidental release prevention programs 
even though new 1990 Amendments 
requirements under section 112 relating 
to hazardous air pollutants will be 
issued. The prospect of simultaneous 
implementation and enforcement of 
both Federal and State air toxics and 
accidental release prevention programs
in some States has caused concerns to 
be expressed regarding the possible
effects on the States and the regulated 
community. A primary concern is that 
section 112 could lead to “dual 
regulation”, a situation in which 
sources are subject to differing State and 
Federal program requirements. Dual 
regulation may burden regulated 
sources and permitting and enforcement 
agencies for several reasons. First, 
permits resulting from dual regulation 
are necessarily longer and more 
expensive to develop and approve due 
to the need to specify separate sets of 
operating conditions derived from both 
Federal and State regulations. Second, 
compliance and enforcement costs may
be greater because of two sets of 
conditions that must be enforced. Third, 
permit conditions that result from dual 
regulation may not always be 
complementary and may even be 
fundamentally inconsistent in instances 
where the Federal and State programs 
may require measures that are 
technically incompatible. In this latter 
instance, it may be difficult or 
impossible for a source to employ
simultaneously the control requirements
mandated by both Federal and State 
regulations. 

To avoid dual regulation and the 
attendant complications, as well as to 
preserve the integrity of their own air 
toxics and accidental release prevention 
programs, some States have contended 
that section 112(1)of the 1990 
Amendments authorizes the EPA to 
delegate authority to the States to 
implement and enforce their rules or 
programs in lieu of Federal rules under 
section 112. Many States have expressed 
this argument to the EPA through a 
series of discussions and informal 
conversations prior to proposal. The 
EPA agrees that section 112(1)
authorizes the EPA to delegate certain 
section 112 authorities to States. 
Today’s final rule offers guidance
intended to assist States (and local 
agencies) in submitting rules and 
programs for approval by the EPA. After 
approval by the EPA, States may
implement and enforce their rules and 
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programs in place of certain Federal 
rules promulgated under section 112, 
with the EPA approved State rules and 
programs being federally enforceable. 
Section 112(1) also provides that any
delegation of the EPA’s authorities 
under today’s rule shall not include the 
authority to set standards or other 
emission limitations or requirements
less stringent than those promulgated by
the EPA under the 1990 Amendments. 
The regulation in today’s notice, along
with guidance for review of high-risk
point sources fulfills the requirement for 
the EPA to publish guidance under 
section 112(1)(2).See section V of this 
preamble for further discussion of the 
high-risk point source program
guidance. In addition, today’s final rule 
provides a procedural mechanism for 
approval and delegation of State 
requirements that are exactly as 
promulgated by the EPA under section 
312. 

Today’s final rule seeks to achieve the 
goal of allowing the EPA and the States 
to work together to minimize potential 
program redundancies and 
inconsistencies and to reduce the costs 
and time involved in permit review and 
issuance. At the same time today’s rule 
will assure that all sources of hazardous 
air pollutants and hazardous substances 
listed under section 112(r)meet 
emission standards and other 
requirements that are no less stringent
than corresponding Federal 
requirements.

Today’s notice also addresses the 
requirement in section 112(1)(2)that the 
EPA include as an element of the 
guidance “an optional program begun in 
1986 for the review of high-risk point 
sources of air pollutants including, but 
not limited to, hazardous air pollutants
listed pursuant to subsection (b).”
Pursuant to that provision, the EPA has 
developed guidance to assist State 
agencies in establishing a high risk 
point source program that can work 
within and beyond the context of 
section 112.Enabling Guidance to 
provide further details on the 
requirements of section 112(1) and 
information about various technical 
assistance activities, including an air 
toxics clearinghouse is published 
concurrent with promulgation of this 
rule. 
11. Public Participation 

A public hearing was held on the 
proposed rule in Research Triangle
Park, North Carolina on June 22,1993 
to provide interested persons the 
opportunity for oral presentation of 
data, views, or arguments concerning
the proposed rule. This hearing was 
open to the public, and each attendee 

was given an opportunity to comment 
on the proposed rule. The significant
changes to the regulations resulting
from public comments are described in 
this preamble. A summary of all public 
comments and the EPA responses and 
transcripts of the public hearing are 
contained in the docket. 
111. Summary of Final Rule 

Today’s final regulations establish 
guidance for the EPA Of State 
(or local, Tribal or Territorial) air toxics 
control rules (Le.,promulgated
regulations) or programs (i.e., any
collection of legally enforceable statutes, 
regulations) that are at least as stringent 
as Othenvise section 

No State Or program is 
federally approved and enforceable 

and it is approved by the 
EPA through the full section 112(1) 
Process in E. After
approval, State rules and operating
permit conditions (incorporated in a 
Part 70Permit*as aPP1icablep)that 
from approved State programs be 
federally enforceable and substitute for 
the otherwise applicable Federal 
requirements in that State or local 
jurisdiction.

State and local agencies with 
approved part 70operating permit 
programs have the responsibility under 
part 70 to begin immediately the 
implementation and enforcement of all 
applicable section 112 rules. Authorities 
granted at the time of part 70program
approval will not by themselves allow 
for Federal enforceability of a State rule 
or program that differsin any respect
from an existing Federal rule. State rules 
or programs that differ from the existing 
Federal rule remain State enforceable 
until approved under subpart E. Upon 
the EPA approval of part 70 programs, 
States may also receive approval under 
section 112(1)to implement and enforce 
federal section 112 rules as promulgated 
for all part 70 sources. Prior to part 70 
approval, States seeking delegation of 
authority to implement and enforce 
Federal section 112 rules as 
promulgated for part 70 sources may 
request approval under subpart E. 

To gain EPA approval of a State rule 
or program under today’s final rule, 
certain statutory approval criteria 
contained in section 112 must be met. 
These criteria require that a submission 
for appoval of a State rule or program 
must demonstrate adequate authority,
adequate resources, an expeditious 
impIementation schedule and an 
adequate enforcement strategy. In 
addition, for State rules or programs that 
differ from Federal requirements, one of 
three sets of specific criteria must be 
met to assure adequate stringency. If a 

State is seeking delegation without 
changes, these stringency criteria are not 
necessary. The three sets of specific
criteria correspond to three options for 
requesting approval of such rules or 
programs: Approval of a state rule that 
adjusts a section 112 rule, approval of 
State authorities that substitute for a 
section 112 rule, and approval of a State 
program which substitutes for some or
all 112 emission standards. 
Under the first of these three options, a 
State rule could be approved that is 
similar to and at least as stringent as, a 
Federal rule. The State rule must have 

a 30-day State notice and
public comment before 
submission for Federal approval under 
section 112(1). Under this option, any
difference from the Federal rule must 
have been included in the subpart E list 
of “adjustments”. The Agency believes 
that those adjustments will result in a 
rule that is clearly no less stringent than 
the ohenvise applicable Federal rule. 
There can be no ambiguity regarding the 
stringency of a rule that differs from the 
Federal rule by any of the proposed
adjustments approved under this 
option. If the EPA finds that the State 
request meets the necessary criteria, the 
State rule with adjustments is approved 
and becomes in
lieu of tho otherwise applicable section 

Under the second the EPA 
approve a State rule (and in certain 

limited cases, a specific application of 
broader State authorities) with greater
differences from the Federal rule. This 
could be the case when a State submits 
a d e  written with a different 
conformation than a hderal  rule O r  
when, for example, a State rule achieves 
equivalent emission reductions but wi?h 
a combination of levels of control and 
compliance and enfOrcement ~-~~eaSUres 
not Provided for in the l k h r a l  rule. 

Under today’s final rule, a State must 
make a detailed demonstration that the 
State rule results in equal or greater
emission reductions (or other measure 
of stringency such as specified for 
section 112(r))for each individual 
source affected by the Federal section 
112 rule. Further discussion of detailed 
demonstrations can be found in the 
enabling guidance entitled, “Enabling
Guidance for Approval of State 
Programs and Delegation of Federal 
Authorities available as described in 
section V of this preamble. If the EPA 
finds that the demonstration is 
satisfactory,subpart A of part 63 would 
be amended to incorporate the approved
State rule. The approved State rule 
would be federally enforceable and 
replace the otherwise applicable Federal 

1 
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rule in the relevant State or local 
jurisdiction.

For requirements for prevention of 
accidental releases, approval of a State 
rule which substitutes for the Federal 
section 112(r)rule must be no less 
stringent, cover the substances listed 
pursuant to section 112(r)at or below 
!he threshold quantity, contain accident 
prevention requirements, facility
registration, enforcement provisions
which contain an auditing component 
as well as other measures, and 

.provisions for the disclosure of facility
information. 0 

The third option is for approval of a 
generic State program that substitutes 
for some or all section 112 emission 
standards. Under this option, a State 
program may be approved in place of 
specific standards and requirements
established under sections IlZ(d), (0,or 
(h) for incorporation in part 70 permits.
For other Federal rules which are not 
emission standards, for example the 
requirements of section IlZ(g),this 
third option is not available. Rather, 
approval for State programs with 
requirements corresponding to Federal 
requirements other than section 112 (d),
(0,or (h)may be sought under options 
one or two. 

For approval under this third option, 
a State must make a legally-binding
commitment to undertake certain 
actions; the commitment will be 
adopted under State law. First, the State 
must commit to regulate every source 
that would have been regulated by the 
otherwise applicable Federal section 
112 emission standards for which 
approval is requested. Second, the State 
must provide assurance that the level of 
control and compliance and 
enforcement measures in each part 70 
permit for these sources are at least as 
stringent as those that would have 
resulted from the otherwise applicable
Federal emission standards. Finally, the 

. State must commit to expressing the 
part 70 operating permit terms and 
conditions in the form of the otherwise 
applicable Federal standard. This means 
that the State must commit to express in 
the resulting part 70 permit, a level of 
control in terms of an emission limit, 
level or reduction, derived from its own 
program, that is in the same units of 
measure as the Federal rule and must 
commit to express other elements of the 
standard in the same form as the Federal 
standard. Required compliance
provisions must also be in the same 
form and units of measure as the 
Federally promulgated compliance
provisions. Underlying these 
commitments is the premise that a State 
must demonstrate the authority and 
commitment to permit all of these 

sources and to require terms and 
conditions that are no less stringent
than would be required under the 
otherwise applicable Federal standard. 
If the EPA approves the State program,
the EPA would then promulgate a rule 
amending part 63 to incorporate the 
State program.

A State may use any one or any
combination of these three options in its 
request for approval of State rules or 
programs. To illustrate, a State 
submitting a request under option three, 
program approval, might not be able to 
gain approval for regulation of all source 
categories. In particular, approval under 
option three may not be granted for area 
sources which a State has chosen to 
exempt from part 70 permits. This 
would not, however, preclude a State 
from seeking approval under option two 
of a State rule regulating these area 
sources. 

Regarding the EPA oversight of 
approved State programs, in receiving
approval of a State rule or program, a 
State has the responsibility to respond
in a timely fashion to the EPA requests
for information needed to review the 
adequacy of State implementation and 
enforcement of an approved rule or 
program. The EPA will develop
guidance for the regular review and 
intermittent audits of approved State 
rules and programs.

AAer approval has been granted, if the 
EPA finds that an approved rule or 
program is not being adequately
implemented or enforced, the EPA has 
the authority to withdraw approval of 
that rule or program. Before approval is 
withdrawn, however, the State has the 
opportunity to correct the deficiencies 
identified in the EPA’s review or audit. 
The EPA would inform the State of 
changes that need to be made and, if the 
State does not take adequate action to 
correct the deficiencies, a public hearing
would be held and public comment 
accepted. The State would then have 90 
days to correct the situation. After this 
process has taken place, if the State does 
not correct the identified deficiencies, 
the EPA would then withdraw approval
of the rule, the program or part of the 
rule or program. Upon withdrawal of 
approval of a State rule or program that 
is found to be less stringent than Federal 
requirements, States would be required 
to reopen part 70 operating permits
according to the provisions in S 70.7(fJ
and rewrite permit conditions to reflect 
requirements of the applicable Federal 
section 112 rule. The federally
promulgated section 112 standard is the 
applicable and federally enforceable 
standard unless and until a State rule or 
program is approved by the EPA 
pursuant to the procedures set forth in 

this final rule. Once approved, the State 
rule or program becomes the applicable
standard which the EPA has authority to 
enforce, and the federally promulgated
standard is no longer the applicable or 
enforceablestandard. Upon withdrawal 
of approval of a State rule or program, 
the federally promulgated standard for 
which the State rule or program 
substitutes once again becomes the 
applicable standard. In the withdrawal 
notice, the EPA will establish an 
expeditious schedule for sources to 
come into compliance with the federally
promulgated standard. 

Under §§ 63.96&)(4)(v)and 
63.96&1)(7)(iii),which address 
withdrawal of approval of State 
programs either by the EPA or 
voluntarily by the State, the final rule 
states that the EPA has authority to 
enforce the applicable section 112 
requirement. This authority is a 
restatement of section 112(1)(7),which 
provides that nothing shall prohibit the 
EPA from enforcing any applicable
emissions standard or requirement
under section 112. The EPA always has 
concurrent au.thority to enforce the 
applicable section 112 standard, which 
may be either an approved State 
standard or a Federal standard, 
depending upon whether the State 
standard has been federally approved 
pursuant to the procedures set forth in 
this final rule. 

Today’s rule also provides guidance 
on the approval of State Accidental 
Release Prevention (ARP)Programs
established under section 112(r).The 
section 112(r)(3)-(5)“list and 
threshold” rule was proposed in January
1993 (58FR 5102). A proposed risk 
management program rule under section 
112(r)(7)was proposed in October 1993. 

In order to receive approval and 
delegation for an ARP program which 
differs from the Federal section 112(r)
rules, a State submission must meet the 
criteria set out in 0 63.91, either 5 63.92 
or S 63.93, and 63.95. For approval of 
State rules or programs to implement
and enforce the Federal accidental 
release prevention program as 
promulgated without changes, the 
requirements of this section and S 63.95 
must be met. 

A State program must demonstrate the 
authority and resources necessary to 
implement and enforce regulations
which authority covers the regulated 
substances at or below the thresholds, 
the accidental release prevention
requirements, as well as identify the 
entity that will be receiving the 
registration from regulated sources. 

In addition, the State submission 
must include a description of the 
procedures for registration of sources, 
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receiving and reviewing risk 
management plans, making the plans
available to the public, and the 
coordination mechanism the 
implementing agency will use with the 
Chemical Safety and Hazard 
Investigation Board, the State 
Emergency Response Commission, the 
Local Emergency Planning Committees, 
and the air permitting program (if it is 
not responsibIe for implementing 
section 112(r) in the State).

States do have the option of 
requesting a complete or partial 
program. Partial delegation in terms of 
the ARP program here refers to 
geographic area. This allows delegation 
of section 112(r) to local agencies,
provided that the entire area of the State 
is subject to the requirements under 
section 112(r).The Agency believes that 
the ARP program should not be 
subdivided into various components
based on chemical or industry because 
this would promote confusion for 
industry and inhibit the integration of 
the ARP program into State wide 
activities. Further, any delegation of the 
ARP program requires the State program 
to contain a set of core requirements for 
all subject sources. This is consistent 
with the requirements in section 
112(1)(5)(A)that requires an approved
State program to contain the authorities 
“to assure compliance by all sources 
within the State with each applicable 
standard, regulation, or requirement
established by the Administrator under 
this section.” Section 63.95 sets out the 
core requirements for an approvable
State ARP program. 
JY.SignificantComments and Changes 
to the Proposed Rule 

This portion of the preamble is 
organized by each section in subpart E, 
and discusses the principal regulatory
changes made in the final rule in 
response to public comments. It also 
discusses some comments that did not 
result in regulatory changes. 
A. Section 63.90-Pmgram Overview 

This section provides a brief overview 
of the subpart. It also establishes subpart 
definitions, outlines local agency roles 
and enumerates authorities to be 
retained by the Administrator. 

In response to comments received, 
and to provide for approval of State 
programs under additional 
circumstances, the Agency has amended 
this section to provide for approval of 
State rules or programs to implement
and enforce Federal section 112 rules 
without change as promulgated by the 
EPA. Therefore, this section now 
provides a mechanism for delegation of 
Federal standards prior to approval of a 

State’s part 70 operating permit program
and for Federal section 112 
requirements for sources that are not 
subject to the requirements of part 70. 
A State seeking approval for programs to 
implement and enforce Federal section 
112 rules must meet the criteria of 
section 112(1),as specified in this 
section, including the requirement for 
notice and opportunity for public 
comment. Procedural mechanisms for 
delegation will be addressed in the 
Enabling Guidance, available as 
described in section V of this preamble. 
Part i’O--Approval and Delegation
Without Changes 

One cornmenter noted that approval
of a State part 70 program would not 
include a review of resources needed to 
cover the cost of bringing enforcement 
actions under section 502(b) and yet this 
cost must be included in an adequate
demonstration of resources before 
approval under this subpart. In 
addition, the commenter argued that the 
part 70 program approval process will 
not be adequate to assure section 
112(1)(5)criteria are met before 
delegating under section 112I1).

The Agency disagrees with these 
Comments. The Agency notes that 
approval that occurs under any of the 
three part 63 subpart E options for 
approving changes to the Federal 
program will examine these costs in a 
specific resource review during the 
approval process under subpart E. The 
EPA maintains that program review 
under part 70 will satisfy the adequate 
resource criterion under section 112(1) 
and that the section 112 program
requirements may be delegated to the 
States without changes.

Part 70 requires a demonstration that 
a State has authority to adequately
administer and enforce the part 70 
program. Several provisions of the part 
70 regulations ensure this type of 
demonstration. For example, the State 
must demonstrate under S 70.4@)(3)[vii)
adequate authority to enforce all permit 
terms and conditions and the 
requirements of the permit program
consistent with the civil and criminal 
authority required by $70.11. States 
must also submit pursuant to 
S 70.4@)(4)(ii)all relevant guidance
used in implementing the program,
including criteria for monitoring source 
compliance such as inspection 
strategies, and pursuant to 70.4@)(5),a 
complete description of the State’s 
compliznncetracking and enforcement 
program.

States must also submit a detailed 
statement that adequate personnel and 
funding have been made available to 
develop, administer and enforce the 

program under S 70.4(b)(8).Finally,
States are required to annually submit 
detailed information regarding the 
State’s enforcement activities under 
S 70.4@)(9).In addition S 70.6 (a) and (c)
require all permits to contain sufficient 
monitoring, recordkeeping, reporting 
and compliance certification 
requirements to ensure that the permit 
terms and conditions may be adequately 
enforced. 

The commenter is correct in that 
section 502@)(3)(A)(ii)does not require 
a State to collect permit fees to cover 
“any court costs or other costs 
associated with any enforcement 
action.” However, this does not mean 
that the State does not have to 
adequately enforce the terms and 
conditions of permits, including
bringing judicial enforcement action 
where necessary. Rather, it means that 
the State is not required under title V to 
collect fees to cover the actual court 
costs of such enforcement actions. 
Under section 112{1)(5),the State 
demonstration must show that adequate 
resources to implement the program am 
available; the EPA believes that the 
requirements under part 70 will meet 
this requirement as applicable. 

In addition, the commenter noted that 
citizens have not been provided 
adequate notice that States may receive 
delegation of section 112 based on their 
part 70operating permit program
because some States have already begun
preparation for submittal of part 70 
programs. 

The EPA disagrees with this 
comment. In order to obtain approval of 
a part 70 operating permit program,
adequate resources and authority must 
be demonstrated. In addition, the part 
70 operating permits rule provides that 
States write permits including “all 
applicable requirements”. Part 70 
defines applicable requirement to 
include “(a)nystandard or other 
requirement under section 112 of the 
Act.” C!early, this constitutes adequate 
notice of intent that section 112 
requirements must be included in part
70 programs, and this was included in 
the part 70 regulations when 
promulgated. 

In addition. during the part 70 permit
issuance process, “* * * any person 
may petition the Administrator to veto 
apermit * .” S 70.8(d).The 
objections in the petition must have 
been previously raised during the public 
comment period on the permit provided
by the State issuance process, unless the 
petitioner shows that it was 
impracticable at that time. This provides 
an additional opportunity for comment 
on incorporation of particular section 
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112 requirements in an individual 
permit. 
Clarification of State Rights Under 
Section 116and Section 112(d)(7) 

Some commenters questioned
whether the Act provides authority for 
the EPA to approve more stringent State 
standards that are not based on the same 
considerations the EPA must include 
when it establishes standards under 
section 112. for examplethe cost of 
achieving emission reduction and any
non-air quality health and 
environmental impacts and energy 
requirements. See section 112(d)(2).In 
addition, commenters pointed out that 
EPA may not approve, under 570.l(c).
State programs that are inconsistent 
with the Act. 

The Agency recognizes the complex
interactions that are the consequence of 
regulation of a community of sources by
both the State and Federal governments
and that accompany any division of 
responsibility in such a joint effort. 
From its inception, the Act has been 
based on a strategy of air pollution
prevention and control at its source that 
rocognizes the States and local 
governments as bearing the primary
responsibility for such prevention and 
control. Clean Air Act section 101(a)(3).
By enacting section 116,Congress also 
recognized that States and local 
governments, in responding to concerns 
within their own jurisdictions, might
desire to control air emissions more 
stringently than would be required by
the Federal govemment on a nationwide 
basis and might therefore requhe more 
stringent limitations on emission of air 
pollutants &omsources within their 
State. Section 116 explicitly allows such 
State standards and limitations as long 
as they are no less stringent than the 
corresponding Federal standard or 
limitation. 

In enacting the 1990 Amendments, 
which require the EPA to establish 
standards for emission of hazardous air 
pollutants, Congress was aware that 
many States had already developed
active and effective air toxics programs. 
S. Rep. at 149. Much of the development
of these State programs had occurred 
with the support and encouragement of 
the EPA, arid Congress recognized that 
existing State programs were a 
significant component of the nationwide 
air toxics control strategy. Inaddition, 
the preamble to the final rule 
establishing the part 70 operating permit 
program recognized that minimizing
disruption of existing State programs is 
an important goal of the Agency’s
implementation of the Act. (57 FR 
32350,32251,32263,32265,32273 
(19921.) 

In establishing requirements under 
the 1990 Amendments, Congress
included under the provisions of section 
112 a mechanism by which States could 
seek approval of their air toxics 
programs and established criteria for 
determining whether or not a State 
program was approvable. Section 
112(1)(5)requires that the Administrator 
disapprove a State program if, among
other things, the Administrator 
determines that “the authorities 
contained in the program are not 
adequate to assure compliance by all 
sources within the State with each 
applicable standard, regulation or 
requirement estabiished by the 
Administrator under this section.” 
Section 112(1)(1)requires that a program
submitted by a State “shall not include 
authority to set standards less stringent
than those promulgated by the 
Administrator” under the Act. 
Therefore, State standards and 
requirements must be at least as 
stringent as corresponding Federal 
standards and requirements.

In addition, section 112(d)(7)
reinforces the authority of States to 
issue standards under State authority
specifically in the area of air toxics 
control. No section 112 standard or 
other requirement is to be interpreted,
construed or applied to diminish or 
replace the requirements of a standard 
issued under State authority. Since 
section 116 precludes a State from 
adopting or enforcing less stringent
standards than those under section 112, 
section 112(d)(7)thus prohibits
interpreting, construing, or applying
section 112 standards or requirements to 
diminish or replace State standards if 
they am no less stringent than section 
112 standards. 

The part 70operating permits 
program regulations also provide for no 
less stringent State requirements.
Section 70.l[c) states that nothing in 
part 70 shall prevent a State from 
establishing additional or more stringent
requirements not inconsistent with the 
Act. In addition, $5 70.l(c) also states that 
no permit can be less stringent than 
necessary to meet all applicable
requirements. Section 70.6(b)(2)
requires a State to identify any permit 
terms and conditions that are not 
required under the Act or under any of 
its applicable requirements, and thus 
States may establlsh more stringent
State-only standards for incorporation
in that section of the operating permit.
The 1990 Amendments section 506 
authorizes States to establish additional 
permitting requirements as long as they 
are not inconsistent with the Act, and 
States are free to establish more 
stringent permit revision procedures 

provided the minimum requirements of 
part 70 are met. 57 FR 32250,32284 
(1992).

Thus, States may establish State 
requirements, as long as they are no less 
stringent than corresponding Federal 
requirements. and may incorporate
those requirements into part 70 
operating permits according to the 
requirements of part 70. In addition, 
section 112(1)places no restrictions on 
the stringency of approvable State 
standards, other than that they may not 
be less stringent than corresponding
Federal Standards, nor does section 
112(1)require consideration of any
particular factors in development of an 
approvable State standard. 
Federal Enforceability 

Several commenters questioned the 
basis for the EPA’s determination that a 
State rule or program, once approved
according to the requirements of section 
112(11,resulted in approved State 
standards and emission limitations that 
were federally enforceable. Other 
commenters requested explanation as to 
the EPA’s delegation authority under 
section 112.One commenter stated that 
the EPA’s delegation of authority would 
be unconstitutional under the 
Appointments Clause of the Unitad 
States Constitution. 

Prior to the enactment of the 1990 
Amendments, the Administrator was 
authorized to delegate her authority to 
implement and enforce standards 
promulgated under section 112.When 
this delegation occurred, a Federal 
Register notice was published and the 
delegation authority cited in the Code of 
Federal Regulations. Delegation
procedures were spelled out in an EPA 
publication. “Cood Practices Manual for 
Delegation of NSPS and NESHAPs”. 
Duplicate delegation authority for new 
source performance standards resided in 
section 111 and was unchanged by the 
1990 Amendments section Il l(c).In the 
1990 Amendments, Congress chose a 
new mechanism for delegation of EPA’s 
authority under section 112, by adding
provisions for approval of State 
programs to the delegation of authorities 
and responsibilities that had been 
present in the pre-1990 section 112. See 
S. Rep. at 196. The provisions for 
approval under section llZ(1) indicate 
Congress’s view of a dramatically
expanded role for the States in 
regulation of air toxics. For example,
Congress recognized that section 112(1) 
authorities will greatly expand the role 
of State agencies and stated that “the 
legislation significantly expands the 
statutory role for State and local air 
pollution control agencies in the 
regulation of air toxics.” S. Rep. at 149, 
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192. In addition, Congress expressly
recognized the effectiveness of existing
State programs in control of air toxics, 
e.g., 136 Cong. Rec. S16978 (daily ed. 
act. 27,1990) (Clean Air Conference 
Report, Air Toxics); 136 Cong. Rec. 
S519-20 (daily ed. Jan. 30,19901 
(statement of Sen. Durenberger).

As enacted under the 1990 
Amendments, section 112(1)authorizes 
the Administrator to approve State 
programs for control of hazardous air 
pollutants and for prevention and 
mitigation of accidental releases if the 
State program meets certain criteria, 
which are specified in section 112(1)(5).

These criteria require the State 
program to contain adequate authorities 
to assure compliance by all sources 
within the State with each applicable
standard, regulation or requirement
established by the Administrator under 
section 112; adequate authority and 
resources to implement and enforce the 
program; and an expeditious schedule 
for implementing the program and 
assuring compliance by affected 
sources. Section 112(11(51(A)-(C).The 
program must be in compliance with the 
guidance issued under section 112(1)(2)
and can not be unlikely to satisfy, in 
whole or in part, the objectives of the 
Act. Section 112(1)(5)(D).In addition, 
the program may not include authority 
to set standards less stringent than 
Federal standards promulgated under 
the Act. Section 112(1)(1).Activities 
under section 112(1)are subject to the 
provisions of savings clauses for 
enforcement of section 112 standards 
and requirements, section 112(1)(7),and 
authorities and obligations of the 
Administrator and the State under title 
V, section 112(1)(9).However, section 
l l Z ( 1 )  does not directly address the 
issue of Federal enforceability of State 
air toxics standards. 

Provisions regarding Federal 
enforcement of section 112 
requirements are specified in section 
113.In particular, section 113(a)(3)
provides for enforcement of any
“requirement or prohibition of (title I, 
including section 112),including, but 
not limited to, a requirement or 
prohibition of any rule, plan, order, 
waiver, or permit promulgated, issued, 
or approved under (title I, including
section 112):’ This language was added 
by the 1990 Amendments, which 
generally broadened enforcement 
authorities under section 113.S. Rep. at 
358-66. 

Under the pre-1990 Amendments, 
more stringent State standards were not 
Federally enforceable, since the statute 
provided for enforcement only of 
violations of section 112(c),which 
clearly applied only to standards 

_-
promulgated by the EPA. The statute as 
amended in 1990 does not by its own 
terms prohibit the violation of State 
hazardous air pollutant emission 
stendards, and thus, such standards are 
Federally enforceable only if they
constitute a “rule, order, waiver or 
permit promulgated, issued, or 
approved” under the Act, that is if such 
State hazardous air pollutant emissiori 
standards included within or adopted
into an approved program are 
“promulgated, issued, or approved”
under the Act. 

There is no doubt that State standards 
are “emissions standards” that the State 
must implement and enforce under 
section 112[1)(1).Section 302(k] defines 
“emission standard” to mean “a 
requirement established by the State or 
the Administrator which limits the 
quantity, rate, or concentration of 
emissions of air pollutants on a 
continuous basis * * *.” Moreover, 
Congress expressly acknowledged State 
authority to set emission standards 
under section 112(1]programs. Section 
112(1)prohibits States from submitting 
programs that include “authority to set 
standards less stringent than those 
promulgated by the Administrator” 
under the Act. This formulation implies 
that States have authority to set more 
striiigmt standards. If they lacked such 
authority, the prohibition would be 
unnecessary. While section 112(1](1)
permits States to submit programs for 
the “implementation and enforcement” 
of emission standards and other 
requirements, it does not provide
guidance as to the scope of applicability
of these State programs. Section 112(l]
does not specify what is meant by
“partial or complete delegation” of the 
EPA’s authorities and responsibilities
and does not provide guidance as to the 
relationship between existing State 
standards, previously encouraged and 
supported by the EPA, and newly-
promulgated Federal standards. In 
particular, it does not provide explicitly
for the approval of State emission 
standards. Because the statute is 
ambiguous regarding the question of 
Federal enforceability of approved State 
standards, the EPA must consider 
Congress’s objectives and policy goals in 
enacting section 112(1), as well as the 
overall purposes of the Act. Through
this rulemaking the EPA is therefore 
interpreting the provisions of section 
112(1) to authorize approval of State 
programs and rules that are federally
enforceable under section 113.Under 
the two-step analysis of Chevron U.S.A. 
Inc. v. Natural Resources Defense 
Council, 467 U.S. 837 (1984),if 
Congress has not “directly spoken to the 

precise question at issue,” and if the 
statute is silent or ambiguous on the 
issue, then a regulation must be based 
on a “permissible construction of the 
statute.” Id. at 843. When “competing
Congressional goals” are encompassed 
within the statutory scheme, the EPA 
may reconcile these with “a reasonable 
accommodation of (the) differing policy
objectives.” Natural Resources Defense 
Council v. EPA, 822 F.2d 104,117(D.C.
Cir. 1987). The EPA’s interpretation 
must be “reasonable and consistent with 
the statute’s purpose.” Chemical Mfrs. 
Ass‘n v. EPA, 919 F.2d 158, 162-63 
[D.C. Cir. 1990).Section 101(a)of the 
Act recognizes that air pollution
prevention and air pollution control at 
its source is the primary responsibility 
of States and local governments. In the 
area of air toxics regulated under section 
112, Congress clearly supported States’ 
past efforts to regulate air toxics sources, 
recognized that some State programs
had been developed earlier than the 
Federal program, and provided a new 
Federal regulatory scheme under section 
112 that included a mechanism for 
States to maintain existing requirements 
as long as they were no less stringent
than Federal requirements and the State 
met program approval criteria. 

In response to comments, the EF’A has 
added S 63.90(d),Federally enforceable 
requirements, to clarify that approved
rules and requirements are enforceable 
by the Administrator and citizens under 
the Act. 

However, in exercising EPA’s 
enforcement authority, the Agency
would direct its resources towards the 
provisions of the approved State rule, 
program, and resulting permit
conditions implementing the rule, 
which the Agency relied on in 
determining that the State ruie or 
program assured compliance with the 
Federal requirements. In deciding
whether to bring an enforcement action, 
the Agency would take into account the 
extent to which any violations implicate
the control levels or compliance 
measures required by the otherwise 
applicable Federal rule, where the 
source’s compliance with the otherwise 
applicable Federal standard can be 
determined. For example, if the Federal 
standard required a control efficiency of 
95 percent and the State rule approved 
pursuant to section 112(1) required a 
control efficiency of 99 percent, EPA, in 
deciding whether to bring an 
enforcement action, would consider 
whether the source met the 95 percent
control level. If ITA determines that the 
source was operating equipment that 
achieved a control level of 96 percent,
EPA would not intend to take action 



Federal Reeider I Vol. 58, No. 226 1 Fridav, November 26. 1993 I Rules and Redations 62269 
~~~ 

against the source for violation of that 
element of the State rule. 

The EPA does not intend to bring an 
enforcement action against any source 
covered by a State rule that would not 
have been covered by the Federal rule. 
h cases where an alleged violation does 
not implicate a control requirement of 
the otherwise applicable Federal rule, 
EPA will defer to the State to exercise 
its own enforcement authorities to 
enforce the more stringent provisions of 
the approved State rule. 

Regarding the constitutionality of 
delegation under section 112, the EPA 
notes that delegation of authority is a 
well-established practice that has long
provided a mechanism for States and 
local governments to carry out certain 
provisions of Federal mandates, as 
authorized by Congress, according to 
specific criteria and standards, and as 
overseen by the delegating Federal 
agency. For example, under the Act, 
Congress has expressly granted the EPA 
authority to delegate to a State in 
section I l l (c ) ( l )(new source 
performance standards), section 
112(1)(1)(hazardous air pollutant and 
accidental release prevention
requirements), and section 328(a)(3)
(outer continental shelf activities).
Delegation of authority from Federal 
egencies to State or local governments.
including delegation of authority under 
the Act, has been upheld by the courts. 
Southern Pacific Tmnsp. Co. v. Watt, 
700F.2d 550 (9th Cir. 1983)cert. denied 
464 U.S. 1064 (1984);Nance v. 
Environmental Protection Agency, 645 
F.2d 701,714-15 (9th Cir. 1981)cert. 
denied sub nom Cmw Tribe of Indians 
v. Enw’mnmentulProtection Agency,
454 U.S. 1081(1981);United States v. 
Matherson, 367 FSupp. 779, 782 
(E.D.N.Y. 1973) affd without op. 493 
F.2d 1399 (2d Cir. 1974). 
Stringency 

Several commenters requested
clarification of the measure of 
stringency that the EPA would use to 
determine whether a State program or 
rule was approvable. Commenters asked 
whether stringency would be measured 
by emissions reductions and whether 
the Comparison would be made at the 
emission point, source, or facility level. 

As explained below, stringency may
be measured by level of control as 
expressed by emissions reductions, 
applicability as to the sources subject to 
requirements, compliance and 
enforcement measures, such as 
averaging times, or other measures as 
determined by the Administrator. 
Simply put. comparison is made at the 
point at which the Federal requirement
is datermined. so that if the Federal 

requirement is a requirement at the 
source, so too must the approvable State 
requirement be at the source: and if the 
Federal requirement is placed on an 
emission point, the State requirement 
must do the same. 

In the general description of State 
Programs under section 112, section 
112(1](1)describes programs that States 
may develop and submit for approval by
the EPA. Section 112(1)(1) prohibits 
State programs that include “authority 
to set standards less stringent than those 
promulgated by the Administrator” 
under the Act. This prohibition against 
standards less stringent than Federal 
standards implies a comparison
between the State requirements and the 
corresponding Federal requirements.
Under section 112(1)(5),the EPA must 
disapprove a State program if the 
program’s authorities are not adequate 
to assure compliance by all sources 
within the State with each applicable
standard, regulation or requirement
established by the Administrator under 
section 112. 

Taken together, these requirements
provide that State programs maintain, as 
a minimum, all Federal standards, 
regulations, and requirements as 
established by the Administrator and 
ensure that any corresponding State 
requirements are at least as stringent.
Thus, an approvable State standard 
could not allow, for example, less 
emissions reductions than the 
corresponding Federal standard, and the 
emission reductions would be measured 
according to the requirements of the 
Federal standard, that is, if the Federal 
standard measured emissions 
reductions at each emission point, a 
State standard would have to do 
likewise to be approvable.

Several commenters also felt that the 
basis for stringency should not be 
restricted to emission reductions but 
should instead focus on the impacts that 
result from emissions. Also, a 
commenter noted that the basis for 
stringency should be in accordance with 
the criteria for establishment of 
regulatory requirements, e.g. cost, non­
air quality health, environmental, and 
energy impacts of section 112(d)
standards. 

The EPA recognizes that several 
provisions under section 112 examine 
specific impacts to human health and 
the environment and call for future 
regulation based on such impacts. The 
central basis for section 112, however, is 
the maximum achievable control 
technology (MACT)program that 
mandates the installation of controls 
and the reduction of emissions of listed 
HAP’S regardless of proof of specific
resulting impacts. While a reduction of 

the impacts of HAP emissions to human 
health and the environment are the 
central objectives of section 112 of the 
1990Amendments, Congress based the 
establishment of MACT stringency on 
“reduction of emissions” and “emission 
limitation.” (See sections 112(d)(2)and 
112(d)(3).)This then should also be the 
primary basis for determining the 
stringency of State rules and programs 
to be approved in lieu of Federal section 
112 rules. Further, the EPA believes that 
reliance on a comparison of impacts
would be extremely difficult and 
resource-intensive and such analysis
might often require approval decisions 
in the face of large degrees of 
uncertainty. Section 63.90defines 
“stringency” to be measured by the 
quantity of emissions or by parameters
relating to rule applicability, level of 
control, and compliance and 
enforcement measures, or as otherwise 
determined by the Administrator. Thus 
determinations that State rules are no 
less stringent than corresponding
Federal rules will typically compare the 
parameters in the State and Federal 
rules using the definitional measures or 
as mandated by a particular Federal 
standard. 

The P A  wishes to clarify that, where 
Federal emission limitations are 
expressed as an aggregate total, or as a 
total of an aggregate grouping Ifor 
example total volatile organic
compounds),.the stringency comparison
is made based upon the aggregation that 
is identified in the Federal rule. For 
example, for an emission limitation in a 
Federal rule expressed as a given
pounds per hour of total HAPS, the 
stringency comparison in a section 
1120) submittal would be made on a 
total HAP basis. To clarify this point,
the definition of “level of control” has 
been changed in the final rule to 
explicitly address such situations where 
the Federal rule provides for emission 
limitations on an aggregate basis. The 
change to this definition also reflects a 
requirement to ensure that, when such 
aggregate comparisons are made, there 
would not be an increase in public
health risk. 

One commenter also indicated that 
the EPA had not articulated the basis for 
determining the equivalency of State 
ARP programs. Since the ARP program
is not necessarily based on emissions, 
determining equivalency based on 
potential emission reduction can not be 
done. These requirements am structured 
as a performance based standard and 
provide considerable flexibility to the 
regulated community in terms of 
compliance. Consequently, State 
programs may contain different 
requirements for accidental release 
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prevention which are at least as 
stringent as the Federal requirement and 
that may be approvable under the 
criteria in this rulemaking. 
ChallengingMechanism 

Several commenters sought
clarification of judicial review 
provisions for approval of State rules 
and programs. Another commenter 
asked whether approved State rules and 
programs would be subject to challenge
in State or Federal court. 

The EPA will look to the provisions 
of section 307 of the Act regarding
judicial review of this rulemaking and 
of rulemakings for approval of State 
rules or programs under subpart E. 
Challenge to State rules when enacted 
by the State would be under the 
requirements of State law. However, 
approval of State rules or programs
under subpart E will be a Federal 
rulenaking and thereby will be subject 
to the provisions of section 307. 
Public Notice and Comment 

One commenter stated that approvals,
particularly approvals under 5 63.92, 
should be subject to section 307 notice 
and comment rulemaking.

Section 307 provides for 
administrative proceedings and judicial
review under the Act. Section 307(d)(l)
lists actions to which section 307(d)
rulemaking procedures apply, and 
publication of guidance under section 
112(1)(2)is not among them. Although
the Administrator may determine under 
section 307(d)(l)(U)that otherwise 
unlisted actions are subject to section 
307, the Administrator has not done so 
here. Therefore, the rulemaking
provisions of the Administrative 
Procedures Act rather than those of 
section 307(d) are the relevant 
provisions for this section 112(1)
rulemaking. The commenter noted that 
approvals under section 112(1)
effectively constitute promulgation or 
revision of section 112 standards and 
are therefore subject to notice and 
comment requirements. Although the 
commenter is correct that section 307 
requires notice and opportunity for 
comment for revisions of certain section 
112 standards, the EPA believes that 
Congress’s specific provision for notice 
and comment under section 112(1)(5)
rather than the provisions of section 
307[d)guides the procedures required
under section 112(1).The EPA notes that 
approvals under section 112(1)are not 
national in scope like those listed in 
section 307(d)but are instead limited to 
a State or local area. Moreover, a State‘s 
request for approval may include State 
standards corresponding to section 
112(r),section 112(h),or other section 

112 standards that are not listed in 
section 307 at all, and Congress
nowhere indicated that different 
procedures should be followed 
depending on the particular section 112 
standard for which the State was 
seeking approval.

Section 112(1)(5)contains procedural
requirements that include a requirement 
for notice and comment. The EPA has 
revised S63.91 to clarify that requests
for approval, including requests for 
delegation of unchanged Federal 
standards, are subject to the notice and 
comment requirements of section 
112(1)(5).Once a State’s initial request
has been approved, the notice and 
comment provisions of 5s 63.91.63.92, 
63.93, or 63.94 apply. In the case of 
requests under 5 63.92, i.e. requests for 
adjustments that areunequivocally no 
less stringent than the otherwise 
applicable Federal standard, today’s
rulemaking along, with the notice and 
opportunity for comment at the time of 
the State’s initial request fulfills the 
notice and comment requirement under 
section 112(1)(5).Because the EPA has 
determined in this rulemaking, which 
has provided notice and opportunity for 
comment, that each of the listed 
adjustments is unequivocally no less 
stringent, and because at the time of the 
State’s initial request, the EPA will 
evaluate the Stzte’s program to ensure 
that it meets the requirements of section 
112(1)(5),the requirement for notice and 
opportunity for comment will be 
fulfilled both for determination of 
stringency and for determination of 
adequacy of the State’s program. 
Delegation 

One commenter noted that the term 
“delegation” should be more clearly
defined to explain how it relates to 
Federal enforceability.

Delegation under section 112(1) means 
the transfer of authority from the 
Administrator to a State, according to 
certain criteria and standards, to 
implement and enforce the rules or 
programs approved according to the 
requirements of section 112(1).Once 
approved under the provision of section 
112(1),a State rule or program is 
federally enforceable, which means that 
the Administrator can enforce the 
approved State rule or program in 
Federal court. The State may also 
enforce approved State standards in 
State court under State law. In addition, 
with the exception of requirements 
designated in the permit as State-
enforceable only, and terms and 
conditions of an approved State rule or 
program, must be incorporated in the 
Federally enforceable section of a part 
70 permit, and are enforceable 

according to the provisions of part 70. 
State law may determine the actual 
mechanism by which delegation occurs 
and by which requirements are 
incorporated in part 70 permits. Also, 
delegation of authority may occur 
according to requirements under State 
law for sources not subject to the 
requirements of part 70. 
Adding Pollutants 

In response to EPA’s solicitation of 
comment regarding delegation of 
authority to add to the list of pollutants
under section 112(b),many commenters 
expressed a view that this was not 
authorized under section 112(1).Similar 
comments were received regarding
delegation of authority to regulate
substances beyond those iisted under 
section 112(r) and to modify the list of 
source categories under section 1121~). 
Other commenters feared adverse effects 
on State programs that contain 
pollutants other than those specified in 
section 112(b) if the EPA did not 
delegate authority under section 112(1)
for regulation of additional pollutants.

The EPA notes the many comments 
regarding delegation of authority to 
regulate additional pollutants and 
substances under section 112 (b),(c),
and (r). Some commenters noted that 
these sections contain procedures under 
which the Administrator may revise the 
list of pollutants, substances, or source 
categories and that these procedures are 
the appropriate mechanism for changes 
to the lists. The EPA has carefully
considered the comments received on 
this issue and has chosen not to revise 
the proposal as to delegation of these 
authorities. Therefore, the EPA retains 
its authority and will not delegate the 
authority to add or delete pollutants
from the list of hazardous air pollutants
established under section 112(b),the 
authority to add or delete substances 
from the list of substances established 
under section 112(r),or the authority to 
delete source categories from the 
Federal source category list established 
under section 112(c)(1)or to 
subcategorizecategories on the Federal 
source category list after proposal of a 
relevant emission standard, as was 
specified in the proposal in 63.90(c).

The Agency notes that Congress
recognized that many State programs
prior to enactment of the 1990 
Amendments addressed many more 
pollutants than those finally listed 
under section 112(b).In fact, Congress
explicitly provided for support of State 
programs for additional pollutants in 
requiring the EPA to include the high-
risk point source program as an element 
in the guidance to be published under 
section 112(1)(2).The EPA is publishing 
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this guidance for high-risk point source 

programs, available asdeyxibed in 

section V of this preamble. Congress 

also provided for technical assistance 

and grants,which may include support

for high-risk point source review. 

Section 112(1)(4).These mechanisms 

provide additional support for broader 

State programs that address pollutants

other than those listed under section 

112(b),without requiring approval of 

State standards for additional 

pollutants. 

B. Section 63.91-Criterio Common to 

All Approval Options 


This section deskribesthe basic 

process for approval under th is  subpart,

criteria which must be met for all three 

approval options and discussion of the 

process employed when previously

approved State authorities are later 

revised. 


The EPA has revised this section to 

incorporate procedures for approval of 

State programs that contain section 112 

rules exactly as promulgated by the 

EPA. States are likely to seek these 

approvds prior to receiving approval of 

their part 70 operating permit programs 

or for sources not subject to part 70, 

such as deferred or exempt sources. 


In addition, in response to comments 

received, the EPA has revised this 

seetion to delete the reference to a 

determination by the EPA of whether a 

State rule or program is likely to satisfy

the objectives of the Act in whole or in 

part. This reference has been deleted 

because it is not a criterion for 

approvability to be included in this 

subpart. Section 112(1)(5)provides that 

the Administrator must disapprove a 

State program if the Administrator 

determines that the program is not in 

compliance with the guidance issued 

under section 112(1)(2). that is subpart

E, or the program is not likely to satisfy,

in whole or in part, the objectives of the 

Act. Therefore, since the determination 

as to satisfying the objectives of the Act 

is separate and distinct from the 

requirement to comply with subpart E, 

the EPA has deleted the reference from 

this section. 


The EPA’s evaluation of a State’s 

request for approval will necessarily 

ensure that an approved program is not 

inconsistent with the objectives of the 

Act. Consideration of consistency with 

objectives of the Act is a qualitative

judgement implicitly incorporated in 

the EPA’s overall determinations, not 

only for approval of State programs

under section 112(1)but in other 

determinations that the EPA must make 

as well, rather than a separate criterion 

for approval under the guidelines of 

section 112(1)(5)(A), (B), and (C) and the 


regulations as promulgated here. The 
EPA would not and will not approve a 
State program that is not likely to 
satisfy, in whole or in part, the 
objectives of the Act. 
Timing for Approvals 

Several commenters felt that the 180 
days that the EPA is allowed by the 
statute to approve or disapprove a State 
rule or program is unnecessarily long.

Submissions for approval under 
$663.93and 63.94require evaluation of 
the State’s submittal and a 
determination as to the stringency of the 
State rule or program, as well as notice 
and opportunity for public comment 
and a careful consideration by the EPA 
of those comments prior to approving or 
disapproving a State submittal. The 
EF’A. therefore, finds 180days to be an 
appropriate period to consider State 
requests made under these sections. As 
explained in the previous section on 
public notice and comment, under
C63.92,additional public comment 
beyond public comments at the State 
level for each rule submitted under 
563.92and public comment on this 
subpart E rulemaking will not be taken. 
For this reason, the EPA is committing 
to grant requests for approval under this 
section within 90days. Shortening this 
period for approval will result in less 
uncertainty for sources and States 
affected by a request for approval under 
this section. The rule has been revised 
accordingly to reflect this shorter review 
period. 
Part 7bApproval as a Precondition for 
Section 112(1)Approval 

Several commenters noted that 
approval of a State’s part 70 program
should not be a precondition for 
approval of a State’s request under 
section 112(1).

Under 70.4, States must submit to 
the Administrator a proposed part 70 
operating permit program. Elements of 
the initial program submission are 
specified in 70.4fi) and include a 
complete program description;
regulations that comprise the permitting 
program; a legal opinion from the State 
Attorney General that the laws of the 
State provide adequate authority to 
carry out all aspects of the program
including all applicable 112 
requirements; a complete description of 
the State’s compliance tracking and 
enforcementprogram; a demonstration 
that permit fees required by the State 
program are sufficient to cover per 
program costs; a statement that adequate
personnel and funding have been made 
available to develop, administer, and 
enforcethe program; a commitment 
from the State to submit information 

regarding the State’s enforcement 
activities; provisions for adequate,
streamlined. and reasonable procedures 
for expeditious review of permit
revisions or modifications; and other 
information. . 

Under section 112(1)(5),the 
Administrator must disapprove a State’s 
program if she determines that the 
authorities contained in the program are 
not adequate to assure compliance with 
each applicable standard, regulation, or 
requirement established by the EPA 
under section 112;adequate authority
does not exist or adequate resources are 
not available to implement the program;
the implementation and compliance 
schedule is not sufficiently expeditious; 
or the program is not in compliance
with the guidance issued under section 
112(1)(2)or is not likely, in whole or in 
part, to satisfy the objectives of the Act. 

As outlined above, the information 
which must be submitted by a State 
under part 70 encompasses the 
information required under section 
112(1)(5) for approval of State programs
that seek only to implement and enforce 
Federal standards exactly as 
promulgated. Moreover, the EPA’s 
exercise of its oversight functions under 
part 70 will help ensure that a State 
with an approved part 70 program will 
continue to meet the criteria in section 
112(1)(5)for sources subject to the 
requirements of the part 70 program.
Therefore, duplicate applications for 
such programs would be unnecessary
and redundant for any sources a State 
will permit under part 70. States will 
need to receive delegation of authorities 
to implement and enforce section 112 
rules and this delegation may take place
according to the provisions of the EPA 
guidance entitled, “Enabling Guidance 
for Approval of State Programs and 
Delegation of Federal Authorities”. 

Part 70 approval also confers approval
under section 112(1) for delegation of 
unchanged Federal standards because 
part 70 approval suffices to satisfy
section 112(1) approval requirements for 
unchanged section 112standards. 
Requirementsfor part 70 approval,
specified in 40 CFR 70.4@), encompass
section 112(1)(5)approval requirements 
for delegation of section 112 standards 
as promulgated by the EPA. Section 
112(1)(5)requires that the State’s 
program contain adequate authorities, 
adequate resources for implementation,
and an expeditious compliance
schedule, which are also requirements
under part 70. Therefore,for part 70 
sources, part 70 approval also 
constitutes approval under section 
112(1)(5)of the State’s programs for 
delegation of section 112 standards that 

I
i1 
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are unchanged from Federal standards 
as romuigated.

approval action under the 
provisions of part 63may in fact include 
the actual delegation of existing
standards. It will not, however, include 
delegation of future standards. Rather, it 
will make provisions-for example, as 
structured in an accompanying MOU­
for thedelegation of future standards. . 
SuchanMOU may allow for automatic 
delegation, or case-by-case delegation, 
or automatic delegation except for 
certain standards, such as the 
radionuclides standard, or other 
delegations as appropriate. The 
provisions of individual approvals and 
MOUs will differ depending on the 
authority the State has under State law 
to acce t delegation.

In a&ition, States may seek approval
of State programs prior to receiving
approval of their operating permit 
programs under part 70. In this instance, 
States must fulfill the requirements of 
563.91, including requirements for 
notice and comment, even for programs
containing only Federal standards 
exactly as promulgated by the EPA or 
containing only adjusted rules under 
563.92. The EPA has revised the 
provisions of 563.91 to reflect this 
re uirement. 

&legation of section 112 standards is 
subject to the requirements of section 
112(1).Procedurally, implementation of 
section 112(1)requires submittal of a 
request for approval, notice in the 
Federal Register that the EPA has 
received a request, a public comment 
period of at least 30 days, and notice in 
the Federal Register that the EPA has 
approved or disapproved the request.

Newly promulgated standards under 
section 112must be delegated under the 
provisions of section 112(1).Delegations
of section 112standards that occurred 
prior to the 1990 Amendments may
remain in effect. Although the EPA 
could require rescission of these 
delegations under section 112(1)(1),
which provides for review of 
enforcement delegations previously
granted, it is permissible to conclude 
from that section’s provisions and from 
the savings provisions in section 112(q)
that delegations occuring prior to 
November 15,1990 remain valid. 
Nevertheless, the EPA may choose to 
conduct a review of previously granted
delegations under section 112(1)(1),and 
if the FPA finds, as a result of this 
review, that the basis for the Agency’s
determination under pre-1990 section 
112(d)of adequacy regarding the State’s 
program is no longer valid, the Agency 
may require the State to submit a 
request under section 112(1)to renew its 
delegation authority. 

States may submit requests for s e d o n  
IlZ(1) programs that would provide for 
approval of existing standards without 
the need to repeat section 112(1)(5)
notice and comment, as long as the 
State’s law allows such delegation and 
there is a mechanism to assure that the 
State continues to meet the approval
criteria of section 112(1).A State might 
be authorized under State law to accept
delegation automatically. and as long as 
the State committed to an adequate
funding mechanism, delegation of 
future standards would be approvable as 
long as any other section 112(1)
requirements were met. if the State for 
some reason was unable to meet its 
commitment to provide adequate 
resources in the future, the auditing and 
withdrawal mechanism would allow the 
EPA to withdraw approval, thus 
providing protection against a State’s 
failure to continue to meet the criteria. 

Another proceduraI streamlining
mechanism is the use of direct final 
rulemaking where appropriate for 
delegations where there has been no 
prospective approval like that discussed 
above. In the instances where the EPA 
did not expect any comment upon
publication of a notice bf approval, the 
notice could specify that the approval
would become effective in 30 days
unless comments were received. If 
comments were received, then the EPA 
would have to renotice the approval and 
provide for a 30-day public comment 
period. The time and resource savings
from this use of direct final rulemaking
would thus depend on the correctness 
of the Agency’s judgement regarding
whether or not comments would be 
submitted. 

For States seeking approval of 
programs under section 112(1) that will 
include requirements different from 
Federal requirements, additional 
information must be submitted. The 
requirements for these programs are 
specified under subpart E and in 
individual section 112 rules. In some 
cases, States will obtain approval of part 
70 rograms before they suhmit requests
unier part 63. When this is not the case, 
under certain circumstances, such as 
prior to approval uf a State’s part 70 
program, or for a request for approval of 
standards or requirements for sources 
not subject to the requirements of part 
70, the EPA will review State 
submissions under 63.91, § 63.92 or 
S 63.93 according to the criteria in part 
63 and will not require approval of the 
State’s part 70program as a 
precondition to approval under part 63. 
Nevertheless, s 63.94 continues to 
require part 70 program approval prior 
to section 112[l) approval (see 63.94 
comments). The EPA reserves the right 

to establish requirements for delegation
under section 112(1]according to the 
criteria of section 112(11and under other 
circumstances which may arise in the 
future. Because part 70program
approval may not necessarily precede
approval under subpart E, the following
changes have been made concerning the 
general criteria for a proval:

Section 63.91(b)(57isamended to 
state the plan should include “at a 
minimum a complete description of the 
State’s compliance tracking and 
enforcement program, including but not 
limited to inspection strategies.”

Section 63.91(b)(3)is expanded to 
require the demonstration to include: ti) 
A description in narrative form of the 
scope, structure, coverage and processes
of the State program; (ii)a description
of the organization and structure of the 
agency or agencies that will have 
responsibility for administering the 
program; (iii] a description of the agency
staff who will carry out the State 
program, including the number, 
occupation, and general duties of the 
employees. The State need not submit 
complete job descriptions for every
employee carrying out the State 
program. ’ Section 63.91(b)(6) is revised to read: 
“A demonstration of adequate legal
authority to assure compliance with the 
rule or program upon approval. At a 
minimum, the State must have the 
following legal authorities concerning
enforcement: (i)The State shall have 
enforcement authorities that meet the 
requirements of 570.11;(ii)If a State 
delegates authorities to a local agency,
the State must retain enforcement 
authority unless the local agency has 
authorities that meet the requirements
of s 70.11. 

The language of 563.93(b)(4)
“whenever they are a part of the rule for 
which the approved rule would 
substitute” is deleted. 

Section 63.93(b)(4)(iv)is revised to 
read “The resuIts of all required
monitoring or testing must be reported 
at least every 6 months.” Approval of a 
State part 70 program will substantially 
meet these requirements. 
Qbjectivesof the Act 

Nearly every cornmenter discussed 
the application of the statutory
provision under section 112(1)(5)(D).
“not likely to satisfy, in whole or in 
part, the objectives of the Act.” A wide 
diversity of viewpoints was expressed.
Some commenters felt that this 
requirement gave the EPA the ability to 
disapprove State rules or programs that, 
although more stringent than the 
relevant Federal rule, ran counter to a 
policy direction the EPA has pursued. 
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Other commenters pointed out that the 
EPA policies are not themselves 
objectives of the Act. 

The EPA agrees that in application of 
this provision, the EPA policies do not 
necessarily represent the only possible 
way of meeting the objectives of the Act. 
The EPA policies generally represent
the EPA decisions about the means it 
will use to achieve the Act’s objectives.
The 1990Amendments support the 
adoption of alternative State and local 
standards that are at least as stringent as 
Federal standards and section 112(1)
itself is structured to provide flexibility
and to accommodate differing State and 
local approaches.

It would be counter to the goals of 
section 112(1)and the 1990 
Amendments, therefore, for the EPA to 
disapprove a State or local rule or 
program simply because it perceives its 
policies to be different than those of the 
State standard. As previously explained,
the EPA has deleted reference to 
“objectives of the Act” from 63.91 
because this provision is separate from 
the approval criteria under subpart E. 
Opportunity for Public Comment and 
Review of Permit Modifications 

One commenter expressed concern 
about public opportunity to review and 
comment on permits which must be 
updated asa result of an approval under 
this subpart.

The EPA agrees that public
involvement in the review of such 
permits is appropriate and beneficial to 
help assure proper implementation. To 
clarify this position, S 63.91(a)(6)states 
that newly approved requirements be 
included in a permit via the process
described under 5 70.7(f)of this chapter. 
Additional Language on Reopening of 
Permits 

Another commenter pointed out that 
the requirement that language be 
inserted in each permit describing
permit reopening upon possible 
withdrawal of approval was 
unnecessary.

The EPA maintains the need to have 
a State reopen every permit per the 
process described in S 70.7(f)upon
withdrawal. The EPA feels that such 
instances m cause for reopening
because after withdrawal of the 
approved State standard, permits
containing only the State standard no 
longer contain applicable requirements. 
Compliance Uncertainty 

Numerous commenters expressed 
concerns about the uncertainty sources 
face in the time period between a State 
submission for approval and the EPA’s 
decision to approve or disapprove. 

Until the EPA approves or 
disapproves a State submission, sources 
will remain uncertain about what 
standards will ultimately apply to them. 
Several factors may decrease this 
uncertainty. First, in many cases sources 
will already be in compliance or soon 
need to be in compliance with State 
requirements that are being submitted 
for approval. It will generally be far 
more beneficial to such sources to have 
approval granted, thereby obviating the 
need for such sources to take further 
action to comply with the otherwise 
applicable Federal requirements.
Second, any State requirements
submitted for approval will have 
undergone a public comment process at 
the State level. A third reason tempering 
concern can be added. While it is true 
that for any approval under this subpart, 
a source must always be in compliance
with either the underlying Federal rule 
or the approved State rule or program
requirements applicable to that source, 
this does not mean that sources need be 
immediately subject to a State rule or 
program upon approval. It is possible
for States to grant additional time to 
sources to come into compliance with 
the approved State rule. In their 
submission to the EF’A for approval, a 
State could set an absolute date for 
approval or establish a certain period to 
achieve compliance once a State rule or 
program is approved. If a State chooses 
to provide such flexibility, sourcesmust 
be in compliance with the underlying
Federal rule according to any specified
compliance timeframes in the interim 
period. 
C. Section 63.92-Approval of a State 
Rule That Adjusts a Section 112 Rule 

This section describes the process and 
criteria for gaining approval under the 
first of three approval options. “Rule 
Adjustment” is the streamlined 
approval option based on a promulgated
list of allowable adjustments to Federal 
rules that the EPA has determined to 
result in rules that are categorically no 
less stringent than the corresponding
unchanged Federal rule. 

Under each of the three approval
options, the EPA will publish the 
approved rule or program in the Federal 
Register and incorporate the approved
rule or program, directly or by reference, 
under the appropriate subpart of part 
63. Several commenters suggested that 
incorporation of the approved rule or 
program under the subpart containing 
the otherwise applicable Federal rule 
would simplify sources’ understanding
of applicable requirements. The EPA 
agrees and will incorporate rules upon
approval into these subparts to the 
extent appropriate. As approvals under 

J 63.94 can cover numerous section 112 
standards, approvals made under that 
section as well as approvals of ARP 
programs may be treated differently. For 
example, ARP programs may be 
incorporated under the part containing
other accidental release regulations. 
Stringency Comparison 

A few commenters discussed whether 
comparisons of stringency are best made 
at the source level or the level of 
individual emission points.

Among the criteria for approval under 
this section, a State rule must be 
unequivocally no less stringent than the 
otherwise applicable Federal rule with 
respect to level of control for each 
source and emission point. The test for 
stringency of a State submission under 
the adjustment approval option is a 
check to assure that proposed State 
changes qualify as adjustments under 
S 63.92 and do not deviate h m  the 
Federally promulgated list of allowable 
adjustments in this section. Once that 
determination is made, no further 
judgment is necessary. Therefore, no 
additional Federal public notice and 
comment are necessary prior to 
approval of the adjusted State rule 
because this rulemaking to establish 
guidance for approval of State programs
under section 112(1)constitutes 
adequate notice and opportunity for 
public comment for this approval
option. For these reasons there can be 
no question about stringency of a rule 
submitted for approval under this 
section. Therefore, to the extent that 
there am specific Federal requirements
for individual emission points, a State 
rule must match or exceed stringency at 
each regulated emission point. If a State 
seeksto submit a rule that creates 
opportunities for shifting emissions 
between emission points within the 
same source or some other type of 
averaging scheme, that rule must be 
submitted under J 63.93 in order that 
the EPA may evaluate the stringency of 
th8 State rule compared to the 
corresponding Federal rule in detail. 
Public Notice and Comment 

Several commenters felt that 
approvals granted under this section 
should be subject to additional 
opportunity for Federal public notice 
and comment. Another commenter 
stated that for approval under 5 63.92, a 
public comment period at the Federal 
level is unnecessary if the State or local 
program is already subject to public
participation requirements as stringent 
as the Federal process.

This section was specifically
developed to provide sources and States 
an opportunity to use a streamlined 
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approval process. The adjustment list 
was carefully chosen to include only
adjustments that are unequivocally no 
less stringent and has been subject to 
public comment during thisrulemaking
under section 112(1).The Agency has 
considered the public comments 
regarding the stringency of the 
adjustments and generally disagrees 
with those commenters that thought the 
adjustments could under certain 
circumstances result in less stringent
requirements. If however, a State 
request for approval under 563.92 
includes an adjustment that as applied
in a particular circumstance would not 
be unequivocally no less stringent, the 
EPA will disapprove the State’s request.
The State would be free to resubmit its 
request under another approval option,
such as S 63.93. Therefore. the EPA 
believes that additional notice and 
comment for requests under f 63.92 
would be unnecessary and redundant 
and that this rulemaking constitutes 
adequate notice and opportunity for 
public comment. First of all. each State 
rule for which a state seeksapproval 
must have undergone rulemaking at the 
State level that included public
participation equivalent to that required 
at the Federal level. The regulated
community and interested public would 
have had ample opportunity for 
comment at that time. Furthermore, this 
rulemaking for part 63 has provided
additional opportunity for comment on 
the list of adjustments and its 
application to State rules. Prior to the 
1990 Amendments, delegation to 
implement and enforce unchanged
section 112standards was granted
under section 112(d),which did not 
require Opportunity for public notice 
and comment if the State met “adequate
procedures”. Those “adequate . 
procedures” specifically called for a 
demonstration of adequate legal
authority, adequate resources, and 
expeditious compliance. Once a State 
successfully completed this 
demonstration, the authority to 
implement and enforce the unchanged
rules was granted. 

Under the 1990 Amendments, it is 
possible for a State to obtain delegation 
to implement and enforce State rules or 
programs that may differ from the 
Federal requirements by submitting
them for approval under subpart E. The 
EPA believes that certain types of 
changes will clearly result in State rules 
that are unequivocally no less stringent
than the relevant Federal rule. Only a 
limited set of changes, referred to under 
this section as adjustments, fall under 
this definition. These adjustments were 
included in the proposed subpart E and 

public comment was sought. A State 
rule that included only changes from 
the list of adjustments, therefore, can be 
approved without additional public
notice and comment since the public
has had the opportunity through the 
proposal of this rule to comment on 
each of the submitted changes. As 
discussed above, by streamlining the 
procedures, the EPA has been able to 
reduce the normal period of the EPA 
approval time under this section from 
180 days to 90days and has made this 
change in § 63.92 in response to 
comments received. Finally, the EPA 
anticipates that approvals under S63.92 
will be numerous, rqutine, and 
noncontroversial. The Administrator 
may not approve, under S 63.92, any
State program or rule in which “any one 
of the State adjustments to the Federal 
rule is in any way ambiguous with 
respect to the stringency of 
applicability, the stringency of the level 
of control, or the stringency of the 
compliance and enforcement measures 
for any affected source or emission 
point.” Section 63.92(a)(2).If a State 
submittal under $63.92 is in any way
ambiguous, the EPA will disapprove the 
request. The State may then resubmit 
the  request under 63.93 and the ETA 
will seekpublic comment for no less 
than 30 days. Section 63.93(a). The EPA 
believes that the regulated community
and the interested public will have had 
sufficient notice and opportunity to 
comment on the unambiguous,
unequivocally no less stringent
adjustments listed in $ 63.92&)[3) at the 
State level and through this rulemaking,
and that additional safeguards are 
provided by the provision that requires 
a State to seek approval under 563.93 
for nonroutine changes to the Federal 
requirement. 
“Any Other Adjustments” 

Some commenters felt that the EPA 
should include among the list of 
adjustments one which read, “any other 
adjustments which are unequivocally no 
less stringent aEd which have been 
approved by the Administrator upon
petition by the State.“ 

The EPA believes that additions to the 
list of adjustments must afford an 
opportunity for Federal public notice 
and comment. This would generally 
amount to an amendment of this 
regulation and, therefore, such a 
category should not be included in the 
listed adjustments under S 63.92. Note. 
however, that the EPA may propose new 
adjustments specific to a particular
section 112 rule at the time that the 
Federal section 112rule is proposed.
(See S 63.92@)(3)(xiii).)The public will 

have opportunity to comment on such 
Federal rules when they are proposed. 
Adjustment for Additional Pollutants 

Several commenters felt that the EPA 
should include an adjustment allowing
for the regulation of pollutants not 
among those listed under section 112(b).

The EPA has chosen not to include 
such an adjustment at this time. This 
situation may be difficuIt for the many 
States that regulate pollutants not on the 
section 112(b) list, as those States may 
not incorporate requirements that do not 
relate to Federally listed pollutants in 
the Federally enforceable section of the 
part 70 permit and therefore State-only 
requirements for additional pollutants
would need to be incorporated in a 
different section of the part 70 permit.
See 5 70.6&)(2).Instead, the EPA 
encourages States with data that 
indicate a pollutant should be Federally
regulated to submit a petition to the 
EPA to include such pollutants on the 
section 112(b)list. 
D.Section 63.93-Approval of State 
Authorities That SubsD’tutefor a Section 
1 I2 Rule 

This is the second of three approval
options under this subpart. Under this 
option States are given the widest 
possible range of flexibility in seeking
approval of authorities that differ 
significantly from an otherwise 
applicable Federal rule. The EPA will 
make a detailed and thorough
evaluation of the State’s submittal to 
ensure that it meets the stringency and 
other requirements of this section. 
Need for Emission Point Basis Rather 
Than “Affected Source” 

One commenter felt that S 63.93 
should be deleted from the rule, because 
it allows stringency to be compared at 
an “affected source” level rather than 
for each emission point. The EPA 
disagrees with the view that this option
should be deleted. Under S 63.93, a 
detailed demonstration is required that 
will ensure that any approved State 
alternative will achieve an equal or 
greater reduction in emissions. This 
section is further reinforced by
requirements to address in detail the 
effects of alternative enforcement and 
compliance methods. The final rule 
continues to address stringency for 
!j63.93 on a source” basis. The term 
“affected source” has, however, been 
deleted from 563.90(a),because there 
does not appear to be a compelling need 
to define the term in both subpart E and 
also in subpart A “General Provisions” 
of this part. The final rule will, as a 
result, rely on the definition in subpart
A once it is promulgated. The rule was 
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proposed on August 11,1993(58 FX 
42760).

For a given source category, the 
“affected source‘’ definition will be 
specifically defined when the section 
112standard is promulgated for the 
category. In making stringency
comparisons under 5 63.93,the reviewer 
should therefore consult the appropriate
subpart of part 63 for the “affected 
source” definition for the category in 
question. 
Incorporation of Approved Rules 

As discussed in the previous section 
of this preamble, several commenters 
suggested incorporation of an approved
rule under the subpart containing the 
otherwise applicable Federal rule. The 
EPA agrees and will do so as 
appropriate. 
Form of the Standard for Work Practice, 
Design, Operational or Equipment
Standards 

For approval under s63.93,States are 
required to provide the EPA with a 
detailed demonstration showing that 
implementation and enforcement of 
State authorities results in as great or 
greater emission reductions (or other 
appropriate measures in the case of 
section 112(r))for each affected source 
as the implementation and enforcement 
of the otherwise applicable Federal rule. 
In contrast, under the approval option
in 5 63.94,no detailed demonstration is 
necessary but States are required to 
express permit terms and conditions 
that result from the approved State 
program requirement in the form of the 
Federal standard. 

Numerous commenters expressed 
concern about inflexibility that the 
“form of the standard” requirement
imposes. Several commenters had 
specifically suggested the addition of a 
provision allowing For a source specific
detailed demonstrationof stringency in 
instances where the “form of the 
standard” requirement severely limited 
needed flexibility. To address the 
concerns about this inflexibility, the 
EPA i s  broadening the type of State 
authority that can be approved under 
63.93 for certain types of standards 

and under certain conditions. 
The EPA agrees that under certain 

conditions, requiring States to write 
permit conditions in the form of the 
Federal standard could be unnecessarily
inflexible. Those conditions are when 
the following circumstances exist 
together: (1)The EPA writes a work 
practice, equipment. design or 
operational standard (in other words, 
when the EPA does not write a standard 
based on performance, such as control 
efficiency or an emission rate) and (2) 

such a Federal standard does not 
address a State work practice,
equipment, design or operational
standard as either meeting or failing to 
meet the Federal standard. These 
conditions will generally only arise 
when a State has decided to require
control equipment or practices which 
have been developed since the FPA 
promulgated the relevant standard. In 
such cases the State standard may be at 
least as stringent as the previously
promulgated Federal standard but can 
notbe expressed in the form of the 
Federal standard. The flexibility
otherwise provided in 563.94here 
would not allow the State standard to be 
the basis for the permit in these cases 
since the State standard would not be 
able to be expressed in the form of the 
Federal standard. 

In this rule as proposed, States would 
have had the opportunity to solve this 
problem by codifying their standard in 
a source category-specific rule through a 
State rulemaking and then seeking
approval of that rule under fi 63.93. 
Since many States regulate hazardous 
air pollutants through authorities which 
do not include source-category-specific
rules, pursuit of approval under these 
circumstances would require a 
significant employment of resources �or 
largely administrative purposes so that 
the Statestandard could be expressed as 
a sourceeategory specific State rule for 
which the State could seekapproval.

To address thisdifficulty, the EPA has 
revised § 63.93to allow for slightly
broader applicability of this section. 
Under the narmw circumstances 
discussed above. the W A  is not 
requiring the submission of a source­
category-specific rule for approval
under thissection. Instead the EPA is 
willing to review and to consider for 
approval a specificapplication of 
broader State authorities under certain 
conditions as explained here. As at 
proposal, the EPA will only grant
approval under this section in lieu of a 
single specific section 112 rule that 
specifieswork practice or similar 
requirements. Approval of a specific
application of braad State authorities 
will only be given to a State with a 
program already approved under 63.94 
to regulate the applicable source 
category, only For a source category that 
is not federally regulated by a 
performance based standard and only
where the Federal standard has not 
addressed the State’s particular
approach to controlling emissions. In 
this case, a State need not submit a rule 
specifically and exclusively addressing
the nxpiremenis of the Federal rule. 
Instead a State may submit for approval
legally enforceable broader authorities 

which allow it to regulate the s o m e  
category in question, identifying the 
sources in that source category, and 
specifying proposed section 112permit 
terms and conditions (such as the 
controls that are required by application
of thoseauthorities] and the authorities 
which will assure adequate compliance
and enforcement according to the 
provisions of thissubpart and part 70. 
If the EPA approves a State’s request in 
such a case,only the specific
application of the State authorities to a 
single s o m  category as approved will 
be Federally enforceable terms and 
conditions. if a State later revises its 
authorities to require different controls 
or compliance and enforcement 
measures,thosechanged requirements 
will not be federally enforceable unless 
the State submits documentation or a 
request under S63.91(c)regarding
revisions of State authorities. The 
source will remain subjjct to the 
approved requirements incorporated in 
its part 70 permit according to the 
provisions of part 70 unless the EPA 
disapproves the revision or otherwise 
finds that the authorities are inadequate
and initiates withdrawal proceedings.
The EPA has included in fi 63.93the 
types of “authorities” needed for 
approval. Authorities submitted under 
that sectionmust meet the criteria of 
section 112(1)(5)(A),that is the 
authorities must be adequate to assure 
compliance by all sources subject to the 
request for approval with each 
applicable Federal standard, regulation 
or requirement. A threshold 
requirement forapprovability is that 
State authorities must be legally
enforceableby the State under State 
law. Such legally enforceable authorities 
may be statutes, rules, regulations, or 
other instruments that impose legally
enforceable requirements. 

For example, a State might have a 
single regulation that assesses risk at 
facilities that emit hazardous air 
pollutants and based on estimates of 
risk, requires speciEic emission rates or 
specific controls at particular facilities 
which might differ from facility to 
facility. The State’s regulation might
apply to a wide range of source 
categories in the State. If such a State 
initially received approval under $63.94 
for a State program that included a 
source caiegory which was later 
regulated under a Federal equipment
standard, approval under 563.94might 
provide very little flexibility to the State 
to require different types of equipment
in lieu ofequipment specified by the 
otherwise applicable Federal 
requirements. This might be especially
problematic when a State sought to 
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require innovative controls not 
evaluated at the time of Federal 
standard promulgation because they 
were not yet developed. If a State can 
demonstrate to WA, via the process
described in S 63.93 that such controls 
resulted in emission reductions for all 
sources in the source category as great 
or greater than the emissions reductions 
the Federal standard would achieve, the 
EPA is willing to consider a request to 
approve the State authorities requiring
such controls as Federally enforceable 
in lieu of the otherwise applicable
Federal standard. Resulting terms and 
conditions would be incorporated in a 
part 70 permit. This would be an 
approval of a specific application of 
broad State authorities under the narrow 
circumstances described. 

Thus, as described above, provisions
for approval under § 63.93 has been 
revised to allow a State to request
approval of a limited application of its 
general air toxics qgulatory authority as 
that authority applies to a single source 
category. To do so, the State would need 
to meet the requirements of this section 
which call for, among other things, a 
detailed analysis of emission reductions 
that would result from both the Federal 
and State scenarios. Only the terms and 
conditions to be incorporated in the 
source’s part 70 permit, as approved
under this subpart for the single
application of authorities for the single 
source category for which the request. 
was submitted, would be federally
enforceable. 
Stringency Criterion for Accidental 
Release Prevention Programs 

In terms of the ARP program, one 
comment indicated that States should 
not be allowed to submit ARP programs 
under S 63.93 because approval is 
unnecessary. Rather, the Federal and 
current State programs could be easily
meshed together and the most stringent
requirements of each be included. The 
commenter also pointed out that the 
criteria for approval of equivalent State 
programs are primarily based on the 
ability of the State program to achieve 
equivalent or better emission reductions 
and that this criterion makes little sense 
in the context of accidental releases. 

The Agency disagrees that States do 
not now, or will not in the future, need 
the flexibility of submitting ARP 
programs for approval which differ from 
the Federal requirements. However, 
EPA recognizes that the criteria in the 
proposed rulemaking may not have been 
sufficiently broad to include all the 
requirements under the section 112(r) 
program. Thus, the Agency has added 
additional approval criteria to S 63.93 
which are specific to the ARP program. 

E. Section 63.94-Appmva1 ofa State 
Program That Substitutesfor Section 
112Emission Standards 

This is the third of the three approval 
options. It allows for a onetime 
approval of a legally binding 
commitment adopted through under 
State law to adequately regulate sources 
subject to hazardous air pollutant 
section 112emission standards as 
specified under § 63.94(b)(2].This 
section applies only to sources for 
which part 70 permits will be issued by
the State and which are subject to 
section 112requirements expressed as 
terms and conditions of the part 70 
permit. Part 70permit requirements 
must be written in the form of the 
Federal standard which would be 
otherwise applicable to the source. This 
section may be used to approve
standards corresponding to Federal 
section 112 Id), (0,or (h) standards only
and can not be used to approve
infrastructure rules such as those 
developed under sections 112(g),
132(i)(5)or 112(r). 

Infrastructure Rules 
Some commenters felt that the EPA 

could approve under this section 
requests for approval of infrastructure 
rules. As mentioned above, stringency
requirements for approval under this 
section require that permit terms and 
conditions resulting from approval be 
expressed in the form of the Federal 
standard. Infrastructure rules may
include requirements that can not be 
simply compared for stringency through 
a test of emission rates or control 
efficiencies. 

In fact, some infrastructure rules 
provide guidelines for case-by-case
determinations on controls where no 
simple stringency comparison can be 
made but rather the determinations 
must meet criteria specified in the 
applicable section 112 provisions. For 
these reasons, State infrastructure rules 
can only be approved under subpart E 
when they ‘either adjust the Federal rule 
per S 63.92 or the State submits a 
detailed demonstration of stringency
according to the provisions of 63.93. 

Stringency Comparison 
As in the previous section, 

commenters questioned whether the 
basis for stringency comparisons should 
be at the source or emission point level. 
Approvals under this section require 
States to write permits in the form of the 
Federal standard. If the Federal standard 
requires for example, specific controls 
or emission rates from specific emission 
points, that form must be maintained in 
permits resulting from an approval 

under this section. If, on the other hand, 
a Federal standard has no requirements
that aRply at the emission point level, 
but instead stringency is measured at a 
more broadly defined source level, a 
State could choose to express terms and 
conditions at the source level also, as 
long as those terms and conditions were 
no less stringent than the Federal 
requirements and were expressed in the 
Federal form. This allows States to 
express terms and conditions with the 
same degree of flexibility that is allowed 
by the Federal standard. 
Part 70-Approval Prior to Section 
112(1) approval 

As discussed earlier, commenters 
expressed preferences both for and 
against the requirement of part 70 
program approval prior to a State 
receiving approval under this subpart.
The primary Federal. determination of 
stringency under this approval option 
occurs through EPA review of a part 70 
permit with terms and conditions 
expressed in the form of the Federal 
standard. The EPA therefore finds that 
it is necessary for a State to be 
implementing an approved part 70 
program before it would approve a 
request under this section for different 
but equally effective State programs.
More specifically, approval under this 
section for this purpose would only
apply to those sources for which the 
State is the part 70 permitting authority.
This addresses any potential
applicability issues that might arise 
from a partial or interim approval under 
part 70. 

State Enforceability 
Two commenters noted that States 

with existing hazardous air pollutant 
programs, which can include State 
statutes, regulations, or other 
requirements that limit the emissions of 
hazardous air pollutants from affected 
sources and that may be structurally
dissimilar from section 112 regulations
(e.g. risk-based standards) should be 
allowed the option to operate
independently of and in addition to the 
Federal MACT standards and programs
while at the same time maintaining
Federal applicable requirements in part 
70 operating permits. These State 
standards would be State enforceable 
only.

EPA agrees with this comment. 
Nothing in today’s rule precludes a 
State from operating existing programs 
that may differ from federal section 112 
emission standards and requirements as  
long as they are enforceable as State-
only requirements. Such State-only
requirements may be incorporated in a 
part 70 permit under S 70.6&)(2).In 
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addition, as discussed previously,
section 116of the Act preservesthe 
right of States to adopt and enforce 
standards bitations as long as they 
are no less stringent than Fe‘deral 
section 112 standards or limitations. 
F. Section 63.95-Additional Approval
Criteria for a StateRule That Adjusts or 
Substitutesfor the Federal Accidentai 
Release Prevention Program 

Section 63.95 contains specific
approval criteria for the approval of 
State programs which adjust or 
substitute for the Federal accidental 
release prevention program. 
Section 112(r) Registration of Facilities 
Under Section 112(1) 

One comment disputed whether the 
pmposed rule properly addressed the 
provision of section 112(1)(2) which 
directed the EPA to draft guidance
under this section which “provides for” 
the registration of facilities producing,
processing, handling, or storing over a 
threshold quantity of a substance listed 
under section 112(r).The comment 
stated that § 63.95lacked sufficient 
specificity to fulfill the guidance
required by the statute. The commenter 
suggested specific components of a 
registration program,including
standards for outreach. verification of 
coverage through database 
crosschecking, and the specific contents 
of a registration form. The commenter 
suggested that by using the phrase
“provide for“ in the requirement to 
promulgate guidance, Congress did not 
intend for the EPA to delay informing
affected parties of the minimum 
requirements of an acceptable program. 
The EPA generally disagrees with the 
comment that the EPA has failed to 
provide sufficient guidance to States as 
required by section 112(1)(2].However 
the EPA notes that it has made some 
modifications to theprovisions of 

63.93 and 63.95to clarify the 
regulatory provisions. Furthermore, the 
EPA believes that the publication of the 
proposed rule implementing section 
112(r)(7)(B) provides additional 
guidance to States concerning the 
specific minimum contents of 
registration. Together, these actions 
provide not only for the guidance 
required by statute but also provide
much of the supplementary specifics
suggested by thecommenter. 

Today’s rule requires a State agency
seeking delegation of the Accidental 
Release Prevention Program to include 
procedures for registering stationary 
sources covered by the section 11Z(r)
rules in a manner consistent with the 
registration requirements under those 
rules. Section 63.95&)(2). In addition, to 

make dear that a State must include a 
p r w d u r e  for registration in its 
application for delegation of the 
Accidental Release Preventian Pragram,
63.95requires a State to demonstrate 

authority and resources to enforce all 
core release prevention requirements. 
Furthermore, the rule requires a State to 
describe its outreach program.

The Agency has modified 563.95to 
clarify that e State seeking delegation of 
the Accidental Release Prevention 
Program must identify the State entity
with which a source must register.
Identifying the entity receiving the 
registration is a necessary aspect of 
describing the procedures by which a 
State would register subject sources. 
The Agency has determined that no 
specific standards �oroutreach or 
database crosschecking are appropriate
because such activities are extremely
State specific. Certain States may
maintain computerized Emergency
Planning and Community Right-to-know
Act Tier 2 databases while others may
be able to rely on Standard Industry
Classification (SIC) codes, property tax 
filings, and other information for 
outreach purposes and for determining
whether all covered sources are 
registered. However, a description of 
such outreach and oversight activities 
would be relevant in consideration of 
the adequacy of program resources. 

The Agency set out proposed specific
requirements for registration of risk 
management plans in the proposed rule 
implementing section 112(r)(7)(B)
(proposed 568.12).The proposed
section 112(r)(7)(B) rule, if adopted,
would require a stationary source that 
has over a threshold quantity of a 
substance listed pursuant to section 
112(r)(3) to register with the 
Administrator within three years of the 
final rule’spublication. The registration
would contain identifying information 
about the source (name, street and 
mailing addresses, telephone number, 
contact persons, Dun and Bradstreet 
number, applicable SIC codes), data on 
listed substances present in above-
threshold quantities. and a certification 
by the owner or operator concerning the 
accuracy of the information submitted 
and the submission of risk management
plans to appropriate local, State and 
Federal authorities. Such data would 
need to be updated when it is no longer 
accurate. The proposed section 
112(r)(7)(B) rule does not propose to 
require additional information 
concerning the plant’s safety programs
and surrounding populations because 
such data would be difficult to 
standardize For data management 
purposes. Furthermore, such 
information does not need to be 

included in the registration for right-to­
know pu’poses because such 
information already would be available 
to the public in the risk management
plans filed locally, with the State, and 
with the Chemical Safety and Hazards 
Investigation Board. Comments 
concerning the contents of registration
submittal should be directed to the 
rulemaking docket for the section 
112(r)(7)(B) proposed rule. 

The Agency believes that today’s rule 
and the discussion herein fulfills its 
duty to promulgate guidance that 
provides forregistration of facilities that 
have more than a threshold of a section 
112(r) regulated substance. The rule 
promulgated today unambiguously 
requires a State seeking delegation of a 
section 1121~)program to have an 
element providing for facility 
registration, which is consistent with 
the 1989 Senate Environment and 
Public Works Committeereport
explaining the guidance requirement.
See S. Rep. 1630at 193.The Agency
interprets the requirement to provide 
guidance for registration of covered 
facilities to mean that the Agency must 
make clear that a State seeking a 
delegation of the section 112(r) program 
must have a registration element in its 
program. 

The Agency does not believe that 
today’s rule must detail the substantive 
data requirements for registration
because such detail would be 
inconsistent with the structure of 
section 112(1)and section 112(r). Under 
section 112(r)(7](B), all stationary 
sources that have over a threshold 
quantity of a substance regulated under 
section 112(r) must prepare a risk 
management plan. Sourcesthat prepare
risk management plans must register
such plans with the Administrator. 
Section 1121r)(731.B)(iii).The Agency
interprets the registration of facilities 
mentioned in section 112(\)(2)to be the 
same registration as the registration of 
stationary sources required under 
section 112(r). Facilities described in 
section 112(1)(2) would not have a 
threshold quantity or more of a 
chemical unless the quantity would also 
trigger registration under section 112(r). 
To interpret section 112(1) to require a 
different registration than section 11Z(r)
would require States opting to develop 
a delegated Accidental Release 
Prevention Program to run two 
redundant registration programs.
Section 112(1)provides a means to 
delegate the section 112(r) registration
requirement as part of a delegation of 
the Accidental Release Prevention 
Program. No commenter has suggested 
otherwise. 
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The statute provides the Agency with 
a different and more lengthy time frame 
to develop the section 112(r)registration
requirements than it provides for the 
development of “guidance useful 
to the States in developing programs for 
submittal.” Section 112(1)(2).It would 
be a strained reading of the section 
112(1)guidance requirement to say that 
the Agency must detail the specific
registration requirements for State 
programs that elect to seek delegation of 
the Accidental Release Prevention 
Program prior to the Agency developing
the actual registration re uirement. 

The Agency has proviled useful 
guidance to the States concerning the 
registration requirement by
promulgating this rule, discussing
registration in today’s preamble, and 
responding to this comment. The rule 
outlines the minimum content of a State 
delegation submittal and explicitly
provides that such submittal must 
include a description of the State’s 
registration process. Such description 
must include an identification of the 
State entity with which parties must 
register. Furthermore, as noted above, 
the Agency has discussed its most 
current view of the specific details of 
what registration will entail. Section 
112(1)does not require the Agency to 
provide the specific elements of what 
information is necessary for facility
registration. The 1990Amendments 
leave the development of the specific
elements of registration to a future 
section 112(r)(7)rulemaking. 

-

Section 112(r) Authorities 
One commenter indicated that States 

should be required to obtain the 
authorities for the general duty and 
emergency order authority provisions
found in section 112(r)(1)and (9)
respectively, because State agencies will 
often receive citizen complaints about 
hazards and will have more of the 
expertise necessary to use such 
authorities properly than the EPA’s 
regional personnel. The Agency 
believes, however, that States should be 
given the option to have authorities 
beyond the core elements necessary to 
administer the program. While the 
general duty and emergency order 
authority provisions could enhance the 
State program by providing them with 
additional compliance and enforcement 
tools, they are not essential elements 
which would be required to maintain a 
functioning ARP program at the State 
level. 

Further, many States already have 
emergency order authorities under other 
environmental statutes and may not find 
section 112(r)(9)critical to the 
administration of their program. In 

terms of the general duty provisions, 
some States are prohibited from having
general duty authorities. 
Section 112(r) Enforcement 
Authorities 

One commenter indicated that the 
EPA should specifically advise States 
that they must have the authority to 
impose the penalties required under the 
1990 Amendments for violators of 
section 112(r). The proposed rulemaking
contained specific language which 
indicates that the State submission 
would need to contain a demonstration 
of the State’s authority to enforce all 
accidental release prevention
requirements including a risk 
management plan auditing strategy that 
is consistent with the proposed section 
112(r)(7)rule and this language has been 
retained in the final rule. Sehon  
63.95(b)(3). 
Interface Between Section 112(r) and 
Part 7 0  

One commenter suggested that the 
Agency should require States to 
establish appropriate interagency 
agreements which would promote the 
exchange of information between the 
administering agency and the permitting 
agency i f  they are different. The Agency 
agrees that information flow is critical if 
the implementing State agency is not 
the permitting agency. This is 
particularly important since section 
112(r)requires the development,
submittal, and implementation of a risk 
management plan which must be 
addressed in a part 70 permit for subject 
sources. Consequently, the Agency has 
added language to 5 63.95 which 
requires a description of any
coordination mechanisms the 
implementing agency will use with the 
air permitting program, provided it is 
not the implementing agency. 
G. Section 63.96-Review and 
Withdrawal of Approval 

This section discusses terms for the 
EPA review of the implementation and 
enforcement of approved State rules and 
programs and describes the process and 
criteria for EPA withdrawal of a State 
approval. 
Source Uncertainty About Withdrawals 

Numerous commenters expressed 
concern over the uncertainty that 
sources might face when approval of a 
rule or program to which they are 
subject is withdrawn. 

Generally, there are three reasons 
upon which the Administrator might
base a withdrawal. The State might lack 
adequate authority or resources, the 
State might not be implementing or 

enforcing the rule or program
adequately, or the rule or program might
be found to be less stringent than the 
otherwise applicable Federal rule or 
program, perhaps, for example, as a 
result of EPA review sometime after 
approval.

If the Administrator withdraws a 
program for the third of these three 
reasons, sources’ permits will need to be 
reopened according to the provisions of 
part 70 and the underlying Federal 
standard will become the applicable
Federally enforceable requirement again 
on the date set forth by the 
Administrator in a compliance schedule 
published concurrently with the 
withdrawal. 

This withdrawal and permit
reopening would be due to the fact that 
the rule or program was found to be less 
stringent than the Federal standard and 
is, therefore, no longer appropriate as a 
substitute for the Federal standard in 
the part 70 permit. In this case, the 
permits of sources subject to the 
requirement will be reopened according 
to procedures specified in S 70.7(0
because the withdrawal amounts to a 
finding by the EPA that the permit no 
longer assures compliance with the 
applicable requirement consistent with 
5 70.7(fJ(iv).The withdrawal also results 
in additional requirements becoming
applicable to the source, which triggers 
a reopening under 5 70.7(f)(i](i). 
Sources would be required to come into 
compliance by the date specified in the 
Federal Register withdrawal notice 
regardless of whether or not the permit
has been reopened. Since the Federal 
standard is considered a new 
requirement, the permit shield in 
rj 70.6(fJwould not apply. When only
the first or second reasons are cited by
the Administrator, and the stringency of 
the State standard is not in question,
reopening of part 70 permits will not be 
required for sources affected by
withdrawal of an approval under rj 63.92 
or S 63.94. Any source that is in 
compliance with permit conditions 
established under such approvals will 
also be in compliance with the 
underlying Federal standard upon
withdrawal, because a source in 
compliance with a no less stringent
State standard that is in the same form 
as the Federal standard is also in 
compliance with the Federal standard. 
Approved State standards under S 63.92 
and permit terms and conditions 
resulting from an approved State 
program under S 63.94 are necessarily in 
the same form as the otherwise 
applicable Federal standard. 

The situation is different for 
approvals under 5 63.93, in particular
for work practice, design, operational or 



Federal Register I Vol. 58, No. 226 I Friday, November 26, 1993 1 Rules and Regulations 62279 

equipment standards because such 
approved State standards would 
commonly not be in the same form as 
the otherwiseapplicable Federal 
standard. To assure sources of greater
certainty, EPA has revised 5 63.96 to 
provide that permits need not be 
reopened if the Administrator finds at 
the time of w i t h e w a l  that the 
approved State rule is still demonstrated 
to be no less stringent than the 
otherwise applicable Federal standard. 
Section 63.96(b)(5). In such cases the 
Administrator will approve as 
equivalent according to the provisions 
of the appropriate subpart of part 63 the 
equipment, design, work practice or 
‘operationalstandard, emission 
limitation, or other requirement upon
which the original approval was based. 
This is in accordance with the 
provisions of section 112(h)(3)for 
alternative standards. Such an 
equivalence determination was 
proposed in 8 63.6(g) of subpart A of 
this part (58 FR 42760 August 11,1993).

To further increase certainty for 
sources affected by a withdrawal, the 
EPA will publish an expeditious
schedule for compliance by sources for 
both involuntary and voluntary
withdrawals. Included in this schedule 
are interim emission limits, as 
appropriate, to limit emissions for the 
time period between withdrawal and 
the deadline for the source coming into 
compliance with the Federal standard. 
Sources must be operated in a manner 
consistent with good air pollution
control practices for minimizing
emissions at all times during this 
transition period. The schedule will be 
published in the Federal Register notice 
withdrawing the approval. 
Audits 

One commenter noted that the EPA 
should commit to audits, at least every 
3 years, of programs which implement 
any averaging allowed in approved
rules. Today’s rule provides that the 
EPA “may at any time * * review the 
adequacy of implementation and 
enforcement of an approved rule or 
program * * * ”  .The EPA believes that 
today’s rule provides the appropriate
degree of flexibility in performing
periodic reviews and allowing the EPA 
to determine on a case-by-casebasis the 
frequency of those reviews. 

One commenter asked the EPA to 
consider employing an auditing 
program instead of individual permit
reviews. As allowed under !j63.96(a),
the EPA intends to establish a program
for a review of approved rules and 
programs and the audit of permits that 
result from such approvals. Such a 
program, however, can not replace the 

WASauthority to review and 
potentially veto any rule or program
approved under subpart E if and when 
the EPA finds such review to be 
necessary. In addition, 70.10 provides
additional protection through Federal 
oversight of State part 70 programs, 
H.Other Comments 
Potential To Emit 

The May 19,1993 proposal, requested 
comment on the potential to emit 
definition and how it related to 
submittals under section l l Z ( 1 ) .  The 
potential to emit issue, including 
concerns raised by comments to the 
subpart E proposal on this issue will not 
be addressed here but rather will be 
addressed in a later rulemaking. The 
issue was also discussed in the proposal
for the General Provisions under subpart
A of this part (58 FR 42760, proposed
August 11,1993). Since the potential to 
emit issue is currently under discussion, 
the EPA is deferring discussion of that 
issue at this time in this preamble. 
Alternative Equipment Under Section 
112(h)(3) 

One commenter noted that the form of 
the standard limitation on State 
authority imposed by 8 63.94 
diminishes the flexibility in 
encouraging alternative technologies.
The commenter believes that this 
approach is inconsistent with the 
fundamental policy goals of the CAA, 
including the goal of pollution
prevention. The commenter feels that 
State programs should be allowed by the 
proposed rule to approve alternative 
technologies, particularly for equipment
standards consistent with section 
112(h)(3)of the Act. 

Section Ilz(h) of the Act allows the 
EPA to promulgate equipment
standards, in cases where an emission 
limitation is not feasible. An example of 
this type of equipment standard is the 
standard recently promulgated for 
perchloroethylene dry cleaning facilities 
(58 FR 49354, September 22,1993).
Under section 112(h)(3)of the Act, 
sources may request permission from 
the EPA for use of an alternative means 
of control. Procedures for review of 
these requests by the EPA have been 
proposed in 5 63.6(g) of subpart A of 
this part (58FR 42760 August 11,1993).

The EPA wishes to clarify in this 
rulemaking, the process for making
these section 112(h)(3)equivalency 
determinations for a State that has an 
approved program under 5 63.94, or for 
a State that believes a given technology
would satisfy the requirements of 
5 63.93. In the final rule for 
perchloroethylene dry cleaners (58FR 

49354,49371, September 22,1993), the 
EPA indicated that “Section llZ(1) of 
the Act would allow a State to request 
approval of a State’s program that 
permits a source to seek permission to 
use an alternative means of emission 
limitation under section 112(h)(3), 
provided that the State demonstrated 
that its program would be no less 
stringent and that certain conditions 
were met.” 

The EPA is here in this discussion 
further clarifying the procedures by
which a State may seek and obtain 
approval of such a program under 
section 112(1).

It is unlikely that, for an equi ment 
standard promulgated in accorc fance 
with section 112(h)of the Act, there 
would be an alternative means of 
control that could satisfy the 5 63.94 
requirement that the program express
the limitation in the same ”form as the 
Federal standard.” Accordingly, 563.94 
ap roval by itself would likely not be 
suKicient to provide for section 
112(h)(3)equivalency determinations. 
There are, however, two other avenues 
for an equivalency finding that are 
provided in toda s rule. 

First, as descriLd above (preamble
section IV],8 63.93 has been modified to 
provide a means for approval of work 
practice, equipment, or similar 
standards that do not require the State 
to submit a category-specificrule. In 
order to use this process, the State must 
have prior approval under § 63.94, and 
must identify in its submittal under 
5 63.93, (I)the specific work practice,
design, equipment or operational
standard that would replace the Federal 
requirement, (2) a specific description of 
the State authorities that would be 
exercised, and (3) proposed part 70 
permit terms and conditions. Once 
approved, the State equipment standard 
would become the applicable
requirement.

Second, the State may develop a State 
rule containing the alternative 
equipment limitation and provide a 
detailed demonstration in accordance 
with 5 63.93 that the rule is no less 
stringent than the Federal standard. A 
source seeking permission to use an 
alternative means of emission limitation 
under section 112(h)(3)would thus first 
request permission from the State, 
demonstrating that the subject
alternative means is no less stringent 
than the Federal requirement. The State 
would then seek approval from the EPA 
for that kind of equipment or alternative 
means of emission limitation. 

Currently, the EPA does not delegate
authority to determine equivalency of 
emission control technologies to the 
States. The February 1983 “ G o d  
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Practices Manual for Delegation of NSPS 
and NESHAPS”,reserved to the EPA the 
determination ofequivalency for desim, 
equipment, or work place standards that 
will achieve a reduction in emissions as 
allowed for in section tlZ(h)[3)of the 
Act to the Administrator because these 
determinations require notice and 
opportunity for comment and impact
National consistency of standards. 
While the EPA continues to retain the 
authority for this decision process, the 
EPA is providing as much flexibility as 
possible to the State and sources to 
receive approval of an equivalent
emission control technology under 
subparts A and E of part 63. 

Guidance on Acceptable Controls 
Commenters noted that to reduce the 

paperwork burden and enhance national 
consistency, the EPA should provide
guidance to States regarding acceptable
controls on a source category basis. The 
EPA will usually provide information 
regarding acceptable controls in MACT 
rules (reference control technologies).
Therefore, the EPA encourages States to 
provide comments to EF’A on alternative 
compliance during development of 
hlACT standards so that alternatives 
will receive the fullest possible
consideration. 
Approvals Should Be for Entire Rules 

Commenters expressed concern that 
approval under section 112(1)should be 
for entire rules and not for individual 
provisions within rules. 
Inaccordance with section 112(1)(1),

the EPA has allowed for approval of 
State provisions which meet the 
stringency requirements specified in 
this section 112(1)rule and thus as 
previously described to become 
federally enforceable. This subpart
provides flexibility to the states in 
submitting programs for approval and 
also minimizes dual regulation by 
providing a mechanism to approve
!hose portions of existing State rulw 
which meet the approval criteria 
specified in the section 112(1)rule. 
Determination of stringency as required
under section 112(1)(1)is predicated on 
a corresponding Federal standard, rule, 
or requirement. As the section 112 
regulations are developed, elements 
relevant to stringency determinations 
will be included, and State rules 
submitted for approval may be 
compared with the corresponding
Federal requirements. 
Notice of Delegation 

One commenter noted that the EPA 
must provide clear notice of rule 
applicability, effectiveness, and 
enforceability by providing a notice of 

delegation which clearly states which 

Federal or State rules remain in effect 

and whether they are enforceable by the 

P A  or the State. 


The EPA agrees with this comment 

and the Federal Register notice of 

approval will specify this information. 

In addition, the FPA has added 

S 63.90(d) to make clear that approved

rules and requirements are Federally

enforceable. 

Exemption of Electric Utility Steam 

Generating Units Exemption of Sources 

ofRadionuclide Emissions 


One cornmenter noted that electric 
utility steam generating units are 
exempt under section 112(n)which 
provides for such exemption unless and 
unti! the EPA finds regulation to be 
appropriate and necessary after 
considering the results of a study
currently being performed. The 
commenter stated that therefore the EPA 
can not enforce State regulation of such 
units at this time. Additionally, a 
commenter noted that radionuclide 
emissions from facilities licensed by the 
Nuclear Regulatory Cornmission (NRC)
should be exempted per section- ­
iiz(d)(Q).

The EPA arrrees with these exclusions 
from subpart”E regulation at this time 
accordirig to the provisions of section 
112(n)and section 112(d)(9).Under 
section 112(n),no Federal standard will 
be promulgated until some future time, 
and therefore no stringency comparison 
can be made at this time for a State nile 
applicable to sources subject to secti’on 
112(n). 

One commenter argued that the EPA 
should not enforce State regulations of 
radionuclide emissions from facilities 
licensed by the Nuclear Regulatorv 
Commission (“NRC”), citing the 
intention of Congress in section 
112(d)(9)of the 1990 Amendments to 
avoid duplicative regulation of NRC 
licensees and the pending EPA proposai 
to rescind 40CFR part 61, subpart I ,  for 
nticlear power reactors. Uncter section 
llz(d)(g),the EPA may decline to 
regulate radionuclide emissions from a 
particular category of NKC licensees if it 
determines by rule that the NRC 
program for that category of iicensees 
provides an ample margin of safety to 
protect human health. Thus. before the 
EPA may decline to regulate 
redionuclide emissions from a category
of NRC licensees, it must examine the 
NRC regulatory program for that 
category and determine that it provides 
a level of protection equal to or greater
than would be provided by
implementation of the EPA standard. 
Although the EPA has not yet made the 
requisite finding for any category of 

NRC licensees,it ha9 proposed to 
rescind 40 CFR part 61,subpart I, as 
applied to nuclear power reactors (56
FR 37196, August 5,19911and to NRC 
licensees other than nuclear power 
reactors (57 FR 56877, December I ,  
1992),and to rescind 40 CFR part 61, 
subpart T (56 FR 67561), December 31, 
1991),which governs inactive uranium 
mill tailings disposal sites. 

The EPA agrees with the comrnenter 
that recognition and enforcement by the 
EPA of State regulations of radionuckide 
emissions from NRC licensees which 
differ from the P A  standards is not 
consistent with the Congressional
objective to eliminate unnecessary
duplicative regulation of NRC licensees. 
Acceptance of alternative State 
standards or programs for such emission 
could aIso complicate the rescission of 
any Federal standards for which the 
EPA ultimately makes the necessary
finding concerning the NRC program. So 
long as the EPA standards governing
radionuclide emissions for NRC 
licenseesare in effect, States may 
request that the EPA delegate
enforcement of such standards pursuant 
to 63.91, but the EPA will not grant 
requests to adjust such standards or to 
silbstitute State Whorities or programs
for such standards pursuant to 63.92, 
S 63.93, or S 63.94. The EPA has added 
a provision to S 63.90clarifying this 
issue. 

Of course, in those instances where a 
State may lawfully adopt differing or 
mcire stringent standards regulating
radionuclide emissions from NRC 
licensees under its own authorities, the 
State may then include terms and 
conditions implementing such State 
standards in the State-enforced section 
of the permit for each facility. Moreover. 
the decision by the EPA not to adopt or 
enforce State standards governing
radionuclide emissions from NRC 
Iicensees does not affect the ability of 
the States to seek EPA recognition and 
enforcernent of other State standnrds or 
programs which may apply to NKC 
licensees. 
High Risk Point Source Program 

One commenter pointed out that 
section 112(1)(2)requires the EPA to 
publish guidance that indudes as an 
element “an optional program begun in 
1986 for the review of high-risk point 
sources of air pollutants including, but 
riot limited to, hazardous air pollutants
listed pursuant to (section Ilz[b)).”

This final rule, along with a guidance
document addressing the high-risk point 
source program described in section 
112(1)(2),wiIl fulfill the requirement to 
“publish guidance useful to the States 
in developing programs for submittal 



Federal Register I Vol. 58, No. 226 I Friday, November 26, 1993 t Rules and Regulations 62281 

under (section 112(1)).” A summary of 
the high-risk point source program 
guidance document, which will be 
available concurrently with the final 
rule is discussed below in section V of 
this preamble. 
V. Additional Guidance 

As stated previously in this preamble, 
additional guidance is concurrently
published with this final rule. 
Specifically: (1)Guidance to review 
high-risk point sources; (2) information 
about establishing and maintaining
various technical assistance activities, 
including an air toxics clearinghouse;
and (3)enabling guidance outlining
procedures, roles and responsibilities 
for section 112(1) approvals. These, 
guidance documents are separate
documents which are available with the 
promulgation of today’s rule and may be 
revised and updated from time to time 
as appropriate. Each of these documents 
is discussed here. 
A.  High-Risk Point Source Guidance 
Purpose of High Risk Point Source 
Guidance 

The purpose of the High Risk Point 
Source (HRPS)guidance is to outline a 
methodology that State agencies may
wish to employ in order to assess the 
risks from potentially high-risk point 
sources. The EPA envisions several uses 
of this program, particularly for those 
agencies that do not already have 
comprehensive air toxics programs.
First, the guidance can help agencies
evaluate and regulate sources which 
will not be regulated under the Federal 
program. As an example, a listed source 
category may consist of major sources 
(those that emit greater than 10tons per 
year of one hazardous air pollutant
(HAP),or 25 tons per year of a 
combination of HAP’S),and area sources 
(sources of a HAP that are not major).
The major sources in the category will 
be covered by a section IlZ(d) standard, 
but the area sources may not be 
regulated unless the EPA finds that such 
sources present a threat of adverse 
effects to human health or the 
environment warranting Federal 
regulation under section 112 (section
112(c)(3))(seesource category list (57 
FR 31576,July 16.1992). In this case, 
the State agency may choose to assess a 
source to determine whether the State 
may wish to pursue state mandated 
controls. States may also undertake such 
analyses to examine residual risk after 
installation of Federal controls or risk 
from pollutants not on the section 
llZ(b)list. 

Second, an agency may wish to 
regulate sources under a faster timetable 

than the Federal program. Section 
112(e)of the 1990 Amendments requires
the EPA to regulate source categories on 
a specific schedule, either within 2,4, 
7, or 10years after the date of enactment 
(November 15, 1990). A State may wish 
to apply the methodology offered in the 
HRPS guidance to evaluate a source or 
sources to determine whether early
controls required at the State level are 
warranted. Similarly, States may wish to 
evaluate sources in order to set residual 
risk standards sooner than the Federal 
program. Section 112(f)requires the 
EPA to address the issue of residual risk 
eight years after the promulgation of a 
MACT standard. A State Agency may
wish to examine the need for a residual 
risk examination before the eight year
Federal analysis would be conducted. 

Third. in response to public concern, 
agenciesmay wish to determine the 
risks associated with sources of air 
toxics. for a number of reasons, 
including questions from the public
raised during part 70 permit hearings, or 
in response to public inquiries as to the 
safety of ambient air. A HRPS program 
can also increase environmental equity
in that it helps an agency address, for 
example, a single source that may
otherwise be missed because it was not 
in a source category to be regulated
under the Federal regulatory program.
See 136 Cong. Rec. S16978 (daily ed. 
Oct. 27,1990) (Clean Air Conference 
Report, Air Toxics).

Finally, the methodology and 
resources presented in the HRPS 
guidance can add to the available tools 
States can use to evaluate the potential
for adverse health impacts and protect
the public health from local sources of 
HAPS. Information collected,bomthe 
HRPS evaluations will be useful to the 
public, the State agencies themselves 
and to the Federal program.

The use of this guidance does not 
mandate regulation. It i s  designed to 
provide ideas for developing or 
expanding upon State high-risk point 
source programs in keeping with the 
provisions of section 112(1)(2)that 
specify the optional nature of the high-
risk point source program. Publication 
of this document fulfills the 
requirement of section 112(1)(2)to 
pubkish guidance that includes as an 
element the optional high-risk point 
source program begun in 1986. 
Organization of this Document 

The document that the EPA 
developed to fulfill Congress’s directive 
concerning the HRPS program under 
section 112(1)(2) is based in large part on 
information and documentation that the 
EPA has developed from its experience
with the program since the program’s 

inception in 1986. See S. Rep. at 193­
94 which describes the agency’s efforts 
and support for the HRPS program. The 
document begins with a discussion of 
policy issues: how to determine what 
chemicals to assess, how to choose 
sources to assess, and how to 
communicate program objectives and 
risks to health. The document then 
outlines a tiered methodology agencies 
may choose to follow to determine 
whether the risk from a particular 
source (or sources) is significant, and 
worthy of regulation. The reader is then 
directed to appropriate EPA documents 
and services to assist in evaluating
health effects from High Risk Point 
Sources. 
B. Technical Assistance Activities 

Several sources of technical assistance 
are provided by the EPA to State and 
local agencies. Each is briefly described. 
Air Risk Information Support Center 
(Air RISC) 

Developed to assist State and local air 
pollution agencies and EPA Regional
offices on technical matters pertaining 
to health, exposure, and risk 
assessments for toxic air pollutants, the 
primary goal of Air RISC is to serve as 
a focal point for obtaining information 
and, where needed, provide assistance 
in the review and interpretation of that 
information. 
Emission Measurement Technical 
Information Center (EMTIC) 

Created for the purpose of promoting
consistent and accurate emissions test 
method application in the development
and enforcement of national, State, and 
local emission prevention and control 
programs, the EMTIC is an information 
exchange network that communicates 
the EPA emissions measurement 
technology to the emissions 
measurement community. The EMTIC 
provides information in the form of 
publications, videos, workshops, 
computer information databases, and 
support projects. 
National Air Toxics Information 
Clearinghouse (NATICH) 

This clearinghouse is intended to 
facilitate information exchange among 
State and local agencies, and between 
the EPA and State and local agencies,
and to minimize duplication of effort. 
The Clearinghouse consists of a 
computerized data base which contains 
information on potentially toxic air 
pollutants, hard copy reports of 
information from the data base, special 
reports, and a bi-monthly newsletter. 
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Clearinghouse for LnventoriedEmission 
Factors (CHIEF) 

This clearinghouse contains the katest 
information on air emission inventories 
and emission factors. It provides access 
to tools for estimating emission of air 
pollutants and performing air emission 
inventories for both criteria and toxic 
pollutants. 
C. Enabling Guidance 

The enabling guidance was developed 
as a further tool to assist State and local 
agencies interested in receiving
approval of State programs under the 
process described in subpart E of this also be found on the TTNBulletin 

part. Also included is detailed Board system noted in the above 

information for procedures for receiving paragraph. The EPA Publication number 

delegation for unchanged Federal for this document is EPA453/R-93-040

section 112 rules. Included in this and can be obtained from the EPA 

document is information on the Library or NTIS.For questions regarding

following: (I)Specific roles and this document, contact Sheila Milliken 

responsibilities of State and the EPA at 919-541-2625. 

offices; (2) specifics regarding “detailed 

E. Grants
demonstrations” under 63.93 

submittals and “form of the standard” Section 112(1)(4)gives the
under 63.94 submittals; (3) Forms used Administrator the discretion to award
in submittals; and [4) commonly asked grants to States to support the
questions regarding section 112(1) development of air toxics programs,submittals. including high-risk point source 
D. Accessing Additional Guidance programs and the development and 

implementation of areawide area sourceTechnology Transfer Network [TTN) programs pursuant to subsection 112(k).Bulletin Board System 
The EPA has, for a number of years,This network provides information supported air toxics program activitiesand technology exchange in different under State and local assistance grantsareas or air pollution control, ranging issued pursuant to section 105 of thefrom emission test methods to Act. The EPA will continue to evaluate,
regulatory air pollution control models. in close cooperation with the States, the
The individual bulletin boards offered types of activities that can and should
with respect to air toxics are: (1) be supported in this manner. The EPA
Emission Measurement Technical is currently reviewing the exact
Information Center (EMTIC);(2) mechanisrqs to be used for this purpose,
National Air Toxics Information including any administrative changes
Clearinghouse (NATICH); (3) Clean Air that may be required to track the grants
Act Amendments (1990 Amendments) pursuant to section 112(1)(4)authority
and (4) Clearinghouse for Inventories/ instead of under section 105.
Emission Factors [CHIEF).The access 


number to the bulletin board system is VI. Administrative Requirements 

919-541-5742. If problems are A. Docket
encountered accessing the bulletin 

board, call 919-541-5384. The docket for this regulatory action 

High Risk Point Source Guidance is A-92-46. The docket is an organized


and complete file of all the information
The guidance document for the submitted to, or otherwise considered

review of high risk point sources is by, EPA in the development of this
available in Air Docket A-9246. It can proposed rulemaking. The principal
also be found on the E A  Technology
Transfer Network (TTN)bulletin board 

purposes of the docket are: 

system in the 1990 Amendments section 

questions regarding this document, 
contact Kelly Rimw at 919-541-2962. 
Air FUSC 

Air RISC services include a hotline, 
detailed technical assistance, and 
general technical assistance. Contact the 
hotline at 914-541-0888 and requesting 
the specific type of assistance needed. 
Enabling Guidance 

The enabling guidance document for 
Approval of State Programs and 
Delegation of Federal Authorities is 
available in Air Docket A-92-46. It can 

B. Executive Order 12866 
Under Executive Order 12866 (58FR 

51735. 10/04/94), the Agency must 
deterrnine whether the regulatory action 
is “signiscant” and therefore subject to 
OMR review and the requirements of 
the Exuxtive Order. The Order defines 
“significant” regulatory action as one 
that is likely to Iead to a rute that may:
(I)Have an annual effect on the 

economy of $100 million or more, or 
adversely and materially affecting a 
sector of the economy, productivity, 
competition, jobs, the environment, 
public health or safety, or State, local or 
tribal governments or communities; 

( 2 )  Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

( 3 )Materially alter the budgetary
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
obligation of recipients thereof; 

(4) Raise novel Iegal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order.” 

Pursuant to the terms of Executive 
Order 12866, the OMB has notified the 
EPA that this action is a “significant
regulatory action” within the meaning
of the Executive Order. For this reason, 
this action was submitted to the OMB 
for review. Changes made in response to 
the OMB suggestions or 
recommendations will be documented 
in the public record. 

Any written comments from OMB to 
the EPA and any written EPA response 
to any of those comments will be 
included in the docket listed at the 
beginning of today’s notice under 
ADDRESSES. The docket is available for 
public inspection at the EPA’s Air 
Docket Section, (LE-1311, ATTN: 
Docket No. A-92-46, U.S. 
Environmental Protection Agency, 401 
M Street SW, Washington, DC 20460. 
C. Paperwork Reduction Act 

Under the Paperwork Reduction Act 
(44 U.S.C. 3501 et seq.), Federal 
agencies must obtain the QMB clearance 
for collection of information from ten 
(10)or more non-Federal respondents.
Under this final rule, each State or other 
air pollution control agency which 
elects to develop a section 112(1) 
program, or to take any other approved
actions under section 112(1), shall be 
required to submit to the Administrator 
a program, written findings, schedules, 
plans, statements, and/or other 
documentation required for approval of 
the submitted program or action. The 
effect of this rule is to subject those 
States and other air pollution control 
agenci)esutilizing section 112(1) to the 

under “Title III Policy arid Guidance”. 
The EPA Publication number for this 
document is EPA453/R-93-039. To 
obtain copies, contact the EPA Library
in Research Triangle Park, North 
Carolina at 919-541-2777 or the 
National Technical Information Service 
(NTIS) at 800-553-6847. For other 

(1)To allow interested parties a 
means to identify and locate documents 
so that they can effectively participate
in the rulemaking process, and 

(2)To serve as the record in case of 
judicial review. The docket is available 
�orpublic inspection at the EPA’s Air 
Docket, which is listed under the 
ADDRESSES section of this document. 

,/i ,,:./“=----
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informational requirements of this rule 
inorder to asswe thatthe requirements
of a section llZ(11program or approved
mion have been met under section 
112flM5)of the Act.These statutory
requirements for approval give rise to 
the informational requirementsof this 
rule. 

The Office of Management and Budget
(Om)has approved the information 
collection requirements contained in 
this rule under the provisions of the 
Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. and has assigned the OMB 
control number 2060-0264. 

The burden to States and other air 
pollution control agencies for the 
collection of information under this a l e  
for the first year is estimated to be a 
maximum of 1901hours per State or 
agency. This estimate includes time for 
nile interpretation, analysis and/or
revision of state or local legislative
authority, development of a program
and schedule of implementation,as well 
as demonstrations of adequate 
resources, com liance and enforcement. 
Since most of tlese requirements am not 
recurring, the burden will decrease 
significantly in subsequentyears.

Send comments regarding the burden 
estimate or any other aspect of this , 

collection of information, including
suggestions for reducing this burden to: 
Chief, Information Policy Branch (2136),
U.S.Environmental Protection Agency, 
401 M Street, SW.,Washington, W: 
20460;and to the Office of Information 
and Regulatory Affaim, Office of 
Managementand Budget,Washington,
MJ 20503,marked “Attention: Desk 
Officer for EF’A.” 
D.Regulatory Flexibility Act 

Under the Regulatory Flexibility Act, 
whenever anAgency publishes any
proposed or f i ~ lrule in the Federal 
Register, it must, except under certain 
circumstances, prepare a Regulatory
Flexibility Analysis (RFA)that describes 
the impact of the rule on small entities 
(i.e., small businesses,organizations, 
and governmental jurisdictions). That 
analysis is not necessary, however, if an 
Agency’s Administratorcertifies that the 
rule will not have a significant
economic impact on a substantial 
number of small entities. 

The EPA believes that there will ’be no 
impac? on any small entities as a msuh 
of the promulgation of this rule since all 
the entities wbich would have the 
authority to accept partial or complete
delegation of the Administratorunder 
section 1lal)ofthe A d  are States and 
other governmental jurisdictions whose 
popukions exceed 50,000 persons.
With no &peds expected on entities 
wbose popdafhnsam less than 50,000. 

a RFA isnot required by law, What 
follows is the certification of the 
Administrator that an RFA is not 
required with the promulgation of this 
rule. Pursuant to Ssction 6051b)of the 
Regulatory Flexibility Act, 5 U.S.C. 
605@), the Administratorcertifiesthat 
this rule wiIl not have a significant 
economic impacton a substantial 
number of small entities. 
E. Review 

This regulation will be reviewed 9 
years from the date of promulgation. 
This review will include an assessment 
of such factors including overlap with 
other programs, the existence of 
alternative rnetlxxls,enforceability, and 
result of section 112 standards review. 

List of Subjects 
40 GFR Paz? 9 

Reporting and recordkeeping 
requirements. 
4 8  c%R Part 63 

Environmental protection, 
Administrative practices and 
procedures, Air pollution control, 
Hazardous substances, 
Intergovernmentalrelations, Reporting 
and recordkeeping requirements, 

Dated: November 15,1993. 
@am1 M.Browner, 
Administmtor. 

For the reasons set out in the 
preamble, title 40, chapter I, of theCode 
of Federal Regulations is amended as 
follows: 

PART &-(AMENDED] 

1. The authority citation for part 9 
continues to read as follows: 

Authority: 7 U.S.C. 135 et seq., 13f3-136y; 
15 U.S.C. 2001,2003,2005,2~,2601-2671; 
21 U.S.C. 331j, 346a, 348; 31 U.S.C. 9701; 33 
U.S.C 1251 et seq.,1311,1313d, 1314,1321, 
1326,1330,1344,1345 (el) and (e), 1361; E.O. 
11735, .38 PR 21243.3 CFR,1971-1975 
Camp. p. 973; 42 U.S.C. 241, 242b. 243,246, 
300f. 300g, 3 ~ - l . 3 o O g - 2 , 3 ~ - 3 , 3 o o g - 4 ,  
3oOg-5,30!&-6, 3OOj-1, 3OOj-2, 3OOj-3, 30q-4, 
300j-9,1857 et seq.,6901-6992k, 7401­
767lq, 7542,9601-9657,11023,11048. 

2. Section 9.1 is amended by adding 
a new entry to the table under the 
indicated heading to read as follows: 

5 9.1 OMB approvals under the Papework

Reduction Act  

* * * * * 


40 CFR eftallon o w  contrdl
No. . . . 

National Emission Standards 
for liazardws Air Pollutants 
for Source Categories

63.91-43.96 ............................. 206(r-(M64. . . 
PART W A T I O N A L  EMISSION 
STANDARDSFOR HAZARDOUSAIR 
POLLUTANTSFOR SOURCE 
CATEGORfES 

1. The authority da t ion  for part 63 
continues to read as follows: 
Authority:42 U.S.C. 7401, et seq. 

2. Part 63 is amended by adding 
subpart E to read 8s follows: 
Subpart �-Approval of State Program md 
Delegation of Federal Authoftiea 

sec. 

63.90 Program overview. 

63.91 Criteria common to all approval 


options. 
63.92 Approval of a State rule that adjusts 

a section 112 rule. 
63.93 Approval of State authoritiesthat 

substitute for a section112 rule. 
63.94 Approval of a State program that 

substitutesfor section 112 emission 
standards. 

63.95 Additional approval criteria for 
accidental release preventionprograms. 

63.96 Review and withdrawal of approval. 

Q63.90 Program overview. 
The regulations in this subpart

establish procedures consistent with 
section 112(11 of the Clean Air Act [Ad) 
(42 U.S.C.7401-7671q). This subpart
establishes procedures for the approval 
of State rules or programs to be 
implemented and enforced in place of 
certain otherwise applicable section 112 
Federal rules, emission standards or 
requirements (including section 112 
rules promulgated under the authority 
of the Act prior to the 1990 
Amendments to the Act). Authority to 
implement and enforce section 112 
Federal rules as promulgated without 
changes may be delegated under 
procedures established in this subpart. 
This subpart also establishes procedures
for the review and withdrawal of saction 
112 implementation and enforcement 
authorities delegated through this 
subpart. 

(a) Definitions.The following
definitions apply to thissubpart.

Applicability criteria means the 
regulatory criteria used to define all 
emission points within all affected 
sources subject to a specific section 112 
rule. 

Approval means a determinationby
the Administrator that a State wle or 
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program meets the criteria of 563.91 
and the additional criteria of either 
5 63.92, S 63.93 or 563.94, where 
appropriate. For accidental release 
prevention programs, the criteria of 
9 63.95 must also be met. 

Compliance and enforcement 
measures means requirements within a 
rule or program relating to compliance 
and enforcement. including but not 
necessarily limited to monitoring, test 
methods and procedures, 
recordkeeping, reporting, compliance
certification, inspection, entry, sampling 
or accidental release prevention 
oversight. 

Level of control means the degree to 
which a rule or program requires a 
source to limit emissions or to employ 
design, equipment, work practice,
operational. accident prevention or 
other requirements or techniques
(includinga prohibition of emissions) 
for: 

(l)(i)Each hazardous air pollutant, if 
individual pollutants are subject to 
emission limitations, and 

(ii) The aggregate total of hazardous 
air pollutants, if the aggregate grouping
is subject to emission limitations, 
provided that the rule or program would 
not lead to an increase in risk to human 
health or the environment; and 

(2) each substance regulated under 
section 112(r3.

Local agency means a local air 
pollution control agency or. for the 
purposes of 63.95, any local agency or 
entity having responsibility for 
preventing accidental releases which 
may occur at a source regulated under 
section 112{r). 

program means, for the purposes of 
an approval under 63.94, a collection 
of State statutes, rules or other 
requirements which limits or will limit 
the emissions of hazardous air 
pollutants born affected sources. 

Stringent or stringency means the 
degree of rigor, strictness or severity a 
statute, rule,. emission standard or 
requirement imposes on an affected 
source'as measured by the quantity of 
emissions, or as measured by 
parameters relating to rule applicability
and level of control, or as otherwise 
determined by the Administrator. 

(b)Local agency coordinofion with 
state and territorial agencies. Local 
agencies submitting a rule or program
for approval under this subpart shall 
consult with the relevant State or 
Territorial agency prior to making a 
request for approval to the 
Administrator. A State or Territorial 
agency may submit requests for 
approval on behalf of a local agency
after consulting with that local agency. 

(c)Authorities retained by the 
Administrator. (1)The following
authorities will be retained by the 
Administrator and will not be delegated:

(i)The authority to add or delete 
pollutants from the list of hazardous air 
pollutants established under section 
112(b);

(ii)The authority to add or delete 
substances from the list of substances 
established under section 112(r);

(iii)The authority to delete source 
categories from the Federal source 
category list established under section 
112(c)(1)or to subcategorize categories 
on the Federal source category list after 
proposal of a relevant emisslcn 
standard; 

( iv)  The authority io revise the source 
category schedule established under 
section 112(e)by moving a source 
category to a later date for promulgation;
and 

(v)  Any other authorities determined 
to be nondelegable by the 
Administrator. 

(2) Nothing in this subpart shall 
prohibit the Administrator from 
enforcing any applicable rule, emission 
standard or requirement established 
under section 112. 

(3) Nothing in this subpart shall affect 
the authorities and obligations of the 
Administrator or the State under title V 
of the Act or under regulations
promulgated ursuant to that title. 

(d)Federa&enforceable 
requirements. All rules and 
requirements approved under this 
subpart and all resulting part 70 
operating permit conditions are 
enforceable by the Administrator and 
citizens under the Act. 

(e) Standards ~ ? o tsubject to 
modification or sulistit I I  tion. With 
respect to radionuclide emissions from 
licensees of t h e  Nuclear Regulatory
Commission s r  I;censees of Nuclear 
Regulator? Co;ii~r~issionAgreement
States whkh are subject to 49 CFR part 
61, subpart I, T, or W,a State may 
request that the EPA approve delegation
of implementation and enforcement of 
the Federal standard pursuant to 
S 63.91, but no changes or modifications 
in the form or content of the standard 
will be approved pursuant to Ej 53.92, 

63.93,or 5 63.94. 

63.91 Criteria common to ail approval 
options. 

(a) Approval process. To obtain 
approval under this subpart of a rule or 
program that is different from the 
Federal rule, the criteria of this section 
and the criteria of either 5 63.92, 5 63.93 
or 5 63.94 must be met. For approval of 
State programs to implement and 
enforce Federal section 112 rules as 

promulgated without changes (except
for accidental release programs), only
the criteria of this section must be met. 
For approval of State rules or programs 
to implement and enforce the Federal 
accidental release prevention program 
as promulgated without changes, the 
requirements of this section and 5 63.95 
must be met. In the case of accidental 
release prevention programs which 
differ from the Federal accidental 
release prevention program, the 
requirements of this section, $63.95, 
and either S 63.92 or S 63.93 must be 
met. For a State's initial request for 
apprpval, and except as otherwise 
specified under 5 63.92, 5 63.93, or 
4 63.94 for a State's subsequent rques ts
for approval, the approval process will 
be the following. 

(1) IJpon receipt of a request for 
approval, the EPA will review the 
request for approval and notify the St3!e 
within 30 days of receipt whether the 
request for approval is complete
according to the criteria in this subpart.
If a request for approval is found to be 
incomplete, the Administrator will so 
notify the State and will specify the 
deficient elements of the State's request. 

(2) Within 45 days after receipt of a 
complete request for approval, the 
Administrator will seek public comment 
for a minimum of 30 days on the State 
request for approval. The Administrator 
will require that comments be submitted 
concurrently to the State. 

(3) If, after review of public comments 
and any State responses to comments 
submitted to the Administrator within 
30 days of the close of the public 
comment period, the Administrator 
finds that the criteria of this section are 
met, the State rule or program will be 
approved by the Administrator under 
this section, published in the Federal 
Register, and incorporated directly 01' hv 
reference. in the appropriate silhpart r;f 
part 63. Authorities approved under 
9 63.95 will be incorporated pursuorit t o  
requirernents under section 112(r). 

(4) Within 180 days of receiving 11 

c;omp;ete request for approval, the 
hdniinistrator wi!l either apprcvri cr 
disapprove the State rule  or prograrii. 

(5) If the Administrator finds that; as;? 
of the criteria of this section are not met. 
or any of the criteria of either $ 6 3 . 9 2 .  
3 63.93 or 5 63.94 under which the 
request for approval was made are not 
met, the Administrator will disappruyic 
the State rule or program. If a State rii le 
or program is disapproved, the 
Administrator will notify the State of 
any revisions or additions necessary to 
obtain approval. Any resubmittal by a 
State of a request for approval will be 
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considered a new request under this 
sub art.& If the Administrator finds that; a11 
of the criteria of this section are met; 
and all of the criteria of either 3 63.92, 
$63.93or 563.94 are mot, the 
Admbktrator will approve the State 
rule or program and thereby delegate
authority to implement and enforce the 
appmved d e  or program in lieu of the 
otherwiseapplicable Federal rules, 
emission standards or requirements. 
n e  approved State rule or p m p m  
shall be Federally enforceable from the 
date of publication of approval. &’hen a 
Sate rule or program is approved by the 
Administrator under this subpart,
applicable part 70 permits shall he 
revised according to the provisions of 

78.7hfl d l h i s  chapter. Operating
pe.mit conditions resulting from any
otherwise applicable Federal section 
I 12rides, emission standards or 
requirements will not be expressed in 
the State’s part 70permits or othemke 
implemen?ed or enforced by the State ar 
t y  the EPA unless and until authority bo 
enform the ap roved State rule or 
program i s  witidrawn from the State 
tinder 5 63.98. In the event approval is 
tvkhdnwn under S 63.96, all otherwise 
applicable Federal pules and 
requirements shall be enforceablehn 
accordance with the cornplianco
schedule established in the withdmwal 
notice and relevant part 78 pernits shall 
be mvised according to the provisions of 
5 70.2&f)of this chapter.
01)Cn%eriQforapproval. Any request

far approval under &is subpart shall 
meet all sedion 112(1) approval criteria 
specified by the otherwise applicable
Federal rule, emission standard or 
requirements and all of tbe approval
criteria of this section. The State shall 
provide the Administrator with the 
FQllOWiCg. 
(1)A written finding by the State 

Attorney General (or for a local agency,
the General Counsel with full authority 
to represent the local agency) thaP the 
State h s  the necessary legal authority to 
implement and to enform the State d e  
or program upon approval and to assure 
complianm by all sources within the 
State with each applicable section 1x2 
nile, emission standard or requirement, 
At a minimum, the State must have the 
foi l~~iraglegal authorities concerning
enforcement: 

ti) The State shall have enforcement 
authorities that meet the requirements 
af 5 70.11 of this chapter.

(ii)The State shall have authority to 
request information From regulated 
sources regarding their compliance 
status. 

(iii) The State shall have authority to 
inspect swrces and any records 

required to determine a source’s 
corn l imm status,

(iv! Ifa State delegates authorities to 
a local agency, the State must retain 
enfomment acthority unless the locsl 
agency has authwities that meet the 

uirements of 570.12of this chapter.?2) A copy of State statutes, 
regulations and other requirements &at 
contain the appropriate provisions 
granting authority to implement and 
enforce the State rule or progaam upon 
ag roval.p3) A demonstration that the State has 
adequate resources to implement md 
enforce all aspects of the d e  or 
program upon approval, which 
includes: 

(i) A description in n m t i v e  form of 
the scope, st me tun^, coverage and 
processes of the State program;

[ii)A description of the organization
and structure of the agency or agencies
that will have responsibility for 
administering the pro ram; and 

(iii)A d e d p t i o n  of the agency staff 
W ~ Qwill carny out the State pmgmm,
including the number, occupation, and 
general duties of the employees.
(4)A schedule demonstrating

expeditious State implemhentationof the 
d e  or program upon approval. 
(5)A plan that a s sum expeditious

cmrnpliance by all sources subject to the 
rale or progmm upon approval. The 
plan should include at a minimum a 
complete description of the State’s 
compliance tracking and enforcement 
program, including bat not limited to 
inspection strategies.
(8)A demonstration of adequate legal

authority to assum compliance with the 
rule or program upon approval. At a 
minimum, the State must have the 
bollowinp legal authmiths concerning
e d m m e n t :  

( i )  The State shall have enforcement 
authorities that mm?t the ~equirements 
of $70.11 of this chapter.

jii) If a State delegates authorities to 
a local agency, the State must retain 
enforcement auth0rity unless the local 
agexy has auhxities th31 meet the 
requirements af 5 70.11 of this chapter. 

ic,) Revisions. Within 90days of any 
Stste aniendmant, r epa l  OF revision of 
any .%?e d e ,  prqram, or other 
authoritiessupportiarg an appioval
under this subpart, a State must provide
the khinis?rator with a copy af the 
revised authorities and meet the 
requirements of either paragraph IC)[I;) 
or (21 of this section. 

111 [i) The State shall provide the 
Administrator with a written finding by
the State Attorney Chera1 (or for a local 
agency, the General Counsel with full 
authority to represent the local agency)
that the State’s revised legal authorities 

are adequate to continue to implement
and to enforce all previously approved 
State rules and the approved State 
program (as applicable) and adequate to 
continue to assum compliance by all 
sources within the State with approved
rules, the approved program (as 
applicable) and each applicable &ion 
‘I12 rule, emission standard or 
requirement. 

(ii) If the Administretor determines 
that the written finding is not adequate, 
the State shall request approval of the 
revised rule or program according to the 
provisions of paragraph (c)(2)of this 
m i o n .  
(2)The State shall request approval

under this subpart of a r e v i d  d e  or 
program. 

fi)  If the Administrator a p p v e s  the 
revised rule or propam, the revised mle 
or program will replace a rule or 
program previously approved. 

fii) If the Administrator disapproves
the revised rule or program, the 
Administrator will initiate pmdzems
under § 63 96 to withdraw approval ob 
any previously approved rule or 
program that may be afrected by the 
revised authorities. 

(jii) Until such time BS the 
Administrator approves or With&vws 
approval of a revised rule or program,
the previously approved rule or program
remains Federally enfonxable. 
0 83.92 Approval of a State nJe that 
@just8 a section 112 ntk 

Under this section a Stde may seek 
approval of a State rule with specific
adjustments to B Federal section 112 
d e .  

(a) Approval process. (1) If the 
Administrator finds that the criteria of 
this section and the criteria of § 63.91 
am met, the State rule will be approved
by the Administrator, published in the 
Federal Register and incorporated, 
direcZly or by reference, in the 
appropriate subpart of this part 63, 
without edditionaf notice and 
opportunity for comment. Rules 
approved under 5 63.95 will be 
incorporated pursuant to requirements
under section 112(r). 
(2)If the Administrator Ends that any 

one of the State adjustments to the 
Federd rule is in any way ambiguous
with respect to the siringency of 
applicability, the stringency of the level 
of control, or the stringency of the 
compliance and enforcement measurn 
fer any affected source or emission 
point, the Administrator will 
disapprove the State rule. 

(3)Within 90 days of receiving a 
complete request for approval under 
this section. the Administrator will 
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either approve or disapprove the State 
rule. 

(b) Criteriafor approval. Any request
for approval under this section shall 
meet all of the criteria of this section 
and S 63.91before approval. The State 
shall provide the Administrator with: 

(1)A demonstration that the public 
within the State has had adequate notice 
and opportunity to submit written 
comment on the State rule; and 

(2) A demonstration that each State 
adjustment to the Federal rule 
individually results in requirements
that: 

(i)Are unequivocally no less stringent 
than the otherwise applicable Federal 
rule with respect to applicability; 

( i i )  Am unequivocally no less 
stringent than the otherwise applicable
Federal rule with respect to level of 
control for each affected source and 
emission point;

(iii)Am unequivocally no less 
stringent than the otherwise applicable
Federal rule with respect to compliance
and enforcement measures for each 
affected source and emission point; and 

(iv)Assure compliance by every
affected source no later than would be 
required by the otherwise applicable
Federal rule. 

(3) State adjustments to Federal 
section 612 rules which may be part of 
an approved rule under this section are: 

( i )  Lowering a required emission rate 
or de minimis level; 

[ i i )  Adding a design, work practice,
operational standard, emission rate or 
other such requirement;

(iii) Increasing a required control 
efficiency;

(iv] Increasing the frequency of 
required reporting. testing, sampling or 
monitoring; 

(v) Adding to the amount of 
information required for records or 
reports; 

(vi) Decreasing the amount of time to 
come into compliance; 

(vii) Subjecting additional en)ission
points or sources within a source 
category to control requirements; and 

(viiil Any adjustments allowed in a 
specific section 112 rule. 

5 63.93 Approval of State authorities that 
substitute for a section If2rule. 

Under this section 3 State may seek. 
approval of State authorities which 
differ in form from a Federal section 112 
rule for which they would substitute, 
such that the State authorities do not 
qualify for approval under § 63.92. 

(a) Approvul process. (1)Within 45 
days after receipt of a complete request 
for approval under this section, the 
Administrator will seek public comment 
for a minimum of 30 days on the State 

request �or approval. The Administrator 
will require that comments be submitted 
concurrently to the State. 

(2) If, after review of public comments 
arid any State responses to comments 
submitted to the Administrator within 
30 days of the dose of the public
comnient period. the Administrator 
finds that the criteria of this section and 
the criteria of 5 63.91 are met, the State 
authorities will be approved by the 
Administrator under this section arid 
the approved authorities will bo 
published in the Federal Register and 
incorporated directly or by reference, in 
the appropriate subpart of p r t  63. 
Authorities approved under 5 63.95 will 
be incorporated pursuant io 
requirements under section 11Zjr ) .  

( 3 )If the Administrator finds that any 
of the requirements of this section or 

63.91 have not been met, the 
Administrator will disapprove the State 
authorities. 

(4) Authorities submitted for approval
under this section shall include either: 

(i)State rules or other requirements
enforceable under State law that would 
substitute for a section 112 rule; or 

(ii) (A)The specific permit terms and 
conditions for the source or set of 
sources in the source category for which 
the State is requesting approval under 
this section, including control 
requirements and compliance and 
enforcement measures, that would 
substitute for the pennit terms and 
conditions imposed by the otherwise 
applicable section 112 rule for such 
source or set of sources. 
(3)The Administrator will approve 

authorities specified under paragraph
(a)(4)(ii)(A)of this section only when 
the State submitting the request already
has an approved program under 5 63.94, 
the Federal standard for the source 
category has been promulgated under 
section 112(h),and the Administrator 
has not determined the work practice.
design, equipment or operational
requiremmts submitted bv the State to 
be inadeqmie 1tr;der the provisions of 
the Federal sta!;dard. 

(5) Within 18:) days of receiving a 
c:oniplete reqiiest for approval under 
this section, the Administrator viill 
either approve or disapprove the State 
request. 

(h)  Criterin for apprrwnl. Any request
for apprwal  under this section shall 
meet all of the criteria of this section 
arid $63.91before approval. The State 
shall provide the Administrator with 
detailed documentation that the State 
authorities contain or demonsirate: 

( 1 )  Applicability criteria that are no 
less stringent than those in the 
respective Federal rule: 

(2)Levels of control and compliance
and enforcement measures that result in 
emisioit reductions from each affected 
source or accidental release prevention 
program requirements for each affected 
source that are no less stringent than 
would result from the otherwise 
applicable Federal rule; 

(3).I compliance schedule that 
assures {hat each affected source is in 
compliance no later than would be 
rcquirei! by the otherwise applicable
Federal rule; and 

(4) At a minirnum, the approved State 
authorities must include the following
complience and enforcement measurt's. 
(For authorities addressing the 
accidental release prevention program,
minimum c:ompliance and enforcement 
provisions are described in 5 63.95.) 

(i)The approved authorities must 
include a method for determining
c:ompliance.

(ii)If a standard in the approved 
authorities is not instantaneous, a 
maximum averaging time must be 
established. 

(iii) The authorities must establish a n  
obligation to periodically monitor or test 
for compliance using the method 
established per 63.93&)(4)(i) sufficient 
to yield reliable data that are 
representative of the source's 
compliance status. 

fiv) The results of all required
monitoring or testing must be reported 
at least every 6 nonths. 
3 63.94 Approval of a State program that 
substitutes tor section 112 emission 
standards. 

Under this section a State may seek 
approval of a State program to be 
implemented and enforced in lieu of 
specified existing and future Federal 
emission standards or requirements 
promulgated under sections Ilz(d), (0  
or (hf2for those affected sources 
permitted by the State under pirt 70  of 
this chapter.

(a) A p p r o d  process. (1)Within 45 
days after receipt of a complek request 
for opproval under this section the 
Adruinistratcr cvill seck publ:'C:< i11:;ment 
c.~ J Ta minimurn of 30 days ct:i the State 
request for approval, The Administrator 
wil l  reqiilre that cuniments be suhrnittod 
concurrently tu  thr State. 

(2) If, r.f:er review of all pubiic 
co~tlniefits,and State responses t o  
(:omm en t s sabrn itted to the 
Administrator within 30 days of the 
r:lose of the public comment period, the 
Administrator finds that the criteria of 
this section and the criteria of S 63.92 
are met, the State program will be 
approved by the Administrator. The 
approved State commitment made 
under paragraph (b)(2)of this section 
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and reference to all documents 
submitted under 63.91&)(2)will be 
published in the Federal Register and 
incorporated directly or by reference in 
the appropriate subpart of part 63. 

(3)If the Administrator finds that a n y
of the criteria of this section or 63.91 
have not been met, the Administrator 
will disapprove the State program. 

(4) Within 180 days of receiving a 
complete request for approval under 
this section, the Administrator will 
either approve or disapprove the State 
request.

(b) Criteria for opproLwl. Any request 
for approval under this section shall 
meet all of the criteria of this section 
and $ 63.91 before approval. The State 
shall provide the Administrator with: 

(I)A reference to all specific sources 
or scarce categories listed pursuant to 
subsection 112(c)for which the State is 
seeking authority to implement a d  
enforce standards or requirements under 
this section; 

( 2 )A legally binding commitment 
adopted through State faw that. after 
approval:

(i] For each source subject to Federal 
section 112emission standards or 
requirements for which approval is 
sought, part 70 permits shall be issued 
or revised by the State in accordance 
with procedures established in part 70 
of this chapter and in accordance with 
the schedule submitted under 
(j 63.91(b)(5)assuring expeditious 
compliance by all sources; and 

(ii) All such issued or revised part 7 0  
permits shall contain conditions that: 

(A) Reflect applicability criteria no 
less stringent than those in the 
Gtherwise applicable Federal standards 
or requirements;

(B] Require levels of control for each 
affected source and emission point no 
less stringent than those contained in 
the otherwise applicable Federal 
standards or requirements;

(C) Require compliance and 
enforcement measures for each source 
and emission point no less stringent
than those in the otherwise applicable 
Federal standards or requirements;

fD)Express levels of control and 
compliance and enforcement measures 
in the same form and units of measure 
as the otherwise applicable Federal 
standard or requirement;

(E) Assure compliance by each 
affected source no later than would be 
required by the otherwise applicable
Federal standard or requirement. 
5 63.95 Additionalapproval criteria for 
accidental release prevention programs. 

(a) A State submission for approval of 
an Accidental Release Prevention (ARP) 
program must meet the criteria and be 

in accordance with the procedures of 
this section, S 63.91, and, where 
appropriate, either S 63.92 or 5 63.93. 

(b) The State ARP program
application shall contain the following 
elements consistent with the procedures
in 63.91 and, where appropriate, either 
9 63.92 or $63.93: 

11) A demonstration of the State’s 
authority and resources to implement
and enforce regulations which are at 
least as stringent as regula”.ions 
promulgated under section 112(r)that 
specify substances, related thresholds 
and a risk management program, 

( 2 )Procedures far: 
(i)  Registration of stationary sources, 

a s  defined in section 11Z[r)(Z)(C]of the 
Act, which clearly identifies the State 
entity ta receive the registration;

(ii) Receiving and reviewing risk 
nmnagement plans;

(iii) Making available to the public 
any risk management plan submitted to 
the State pursuant to provisions
specified in section 112(rj which are 
cunsis!ent with section 114[c]of the 
Act; and 

(iv) Providing technicaE assistance to 
subject sources, including small 
businesses; 

(3) A demonstration of the State’s 
authority to enforce all accidental 
release prevention requirements
including a risk management plan
auditing strategy; 

14) A description of the coordination 
mechanisms the State implementing 
agency will use with: 

(i) The Chemical Safety and Hazard 
Investigation Board, particularly during
accident investigation; and 

[ii) The State Emergency Response
Commission, and the Local Emergency
Planning Committees: and 

(iii) The air permitting program with 
respect to sources subject to both 
section 112(r) of the Act and permit
requirements under part 70 of this 
chapter.

[c)A State may request approval for 
a complete or partial program. A partial
accidental release prevention program 
must include the core program elements 
listed in paragraph (b] of this section. 

g63.96 Review and withdrawal of 
approval. 

(a) Submission of information for 
review ofapprovol. (1) The 
Administrator may at any time request 
any of the following information to 
review the adequacy of implementation
and enforcement of an approved rule or 
program and the State shall provide that 
information within 45 days of the 
Administrator’s request:

(i) Copies of any State statutes, rules, 
regulations or other requirements that 

have amended, repealed or revised the 
approved State rule or program since 
approval or since the immediately
previous EPA review: 

(iil Information to demonstrate 
adequate State enforcement and 
compliance monitoring activities with 
respect to all approved State rules and 
with all section 112 rules, emission 
standards or requirements;

(iii) Information to demonstrate 
adequate funding, staff, and other 
resources to implement and enforce the 
State’s approved rule or program;

(iv) A schedule for implementing the 
State’sapproved rule or program that 
assures compliance with all section 112 
rules and requirements that the EPA has 
promulgated since approval or since the 
immediately revious EPA review,

Iv) A list orpart 70 or other permits
issued, amended, revised, or revoked 
since approval or since immediately
previous P A  review, for sources 
subject to a State rule or program 
ap roved under this subpart.

Pvi, A summary of enforcement 
actions by the State regarding violations 
of section 112 requirements, including
but not iirnited to administrative orders 
and judicial and administrative 
corn laints and settlements. 
.(ZfUpon request by the 

Administrator, the State shall 
demonstrate that each State rule, 
emission standard or requirement
applied to an individual source is no 
less stringent as applied than the 
otherwise applicable Federal rule, 
emission standard or requirement.

[b)Withdrawal ofapproval of (Istate 
rule or program. (1) If the Administrator 
has reason to believe that a State is not 
adequately implementing or enforcing 
an approved rule or program according 
to the criteria of this section or that an 
approved rule or program is not as 
stringent as the otherwise applicable
Federal rule, emission standard or 
requirements, the Administrator will SO 
inform the State in writing and will 
identify the reasons why the 
Administrator believes that the State’s 
rule or program is not adequate. The 
State shall then initiate action to correct 
the deficiencies identified by the 
Administrator and shall inform the 
Administrator of the actions it has 
initiated and completed. If the 
Administrator determines that the 
State’sactions are no? adequate to 
correct the deficiencies, the 
Administrator will notify the State that 
the Administrator intends to withdraw 
approval and will hold a public hearing
and seek public comment on the 
proposed withdrawal of approval. The 
Administrator will require that 
comments be submitted concurrently to 
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the State. Upon notification of the intent 
to withdraw, the State will notify all 
sources subject to the relevant approved 
rule or program that withdrawal 
proceedin s have been initiated. 

(2) B d on any public comment 
received and eny response to that 
comment by the State, the 
Administrator will notify the State of 
any changes in identified deficiencies or 
actions needed to correct identified 
deficiencies. If the State does not comct  
the identified deficiencieswithin 90 
days after receiving revised notice of 
deficiencies, the Administrator shall 
withdraw approval of the State‘s rule or 
pro ram upon a determination that: 

ti7 The State no longer has adequate
authorities to assure compliance or 
resources to implement and enforce the 
apP.roved rule or program, or 

11) The State is not adequately
implementing or enforcing the approved
rule or program, or 

(iii) An approved rule or program is 
not as stringent as the otherwise 
applicable Federal rule. emission 
standard or requirement.

(3) The Administrator may withdraw 
approval for part of a rule, for a rule, for 
part of a program, or for an entire 
program. 

(4) Any State rule, program or portion
of a State rule or program for which 
approval is withdrawn is no longer
Federally enforceable. The Federal rule, 
emission standard or requirement that 
would have been applicable in the 
absence of approval under this suhpart
will be the federally enforceable rule, 
emission standard or requirement.

(i) Upon withdrawal of approval, the 
Administrator will publish an 
expeditious schedule for sources subject 
to the previously approved State rule or 
program to come into compliance with 
appiicable Federal requirements. Such 
schedule shall include interim emission 
limits where appropriate. During this 
transition, sources must be operated in 
a manner consistent with good air 
pollution control practices for 
minimizing emissions. 

(ii) Upon withdrawal, the St.ate shall 
reopen, under the provisions of 70.71fl 
of this chapter, the part 70 permit of 
each source subject to the previously
,approved rules or programs in order to 
assure compliance through the perzit 
with the applicable requirements for 
each source. 

[iii) If the Administrator withdraws 
approval of State rules applicable to 
sources that are not subject to part 78 
permits, the applicable State rules are 
no longer Federally enforceable. 

(iv) If the Administrator withdraws 
spprovai of a portion of a State rule or 
program, other approved portions of the 

State rule or program that are not 
withdrawn shall remain in effect. 

(v) Any applicable Federal emission 
standard or requirement shall remain 
enforceable by the EPA as specified in 
section 112(I)(7]of the Act. 

(53 If a rule approved under S 63.93 is 
withdrawn under the provisions of 
§ 53.96@)(2)(i)or (ii), and, at the time 
of withdrawal, the Administrator finds 
the rule to be no less stringent than the 
otherwise applicable Federal 
requirement, the Administrator will 
grant equivalency to the previously 
approve’$ State ru!e under the 
appropriate provisions of this part. 

(6)A State may submit a new rule, 
program or pOfiiOR of a rule or program 
for approval after the Administrator has 
withdrawn approval of the State’srule, 
program or por?ion of a rule or program. 
The Administrator will determine 
whe?her the new rule or program OF 
p ~ r t i ~ nof a rule or prcgram is 
approvable according to the criteria and 
procedures of 5 63.91 and either of 
5 63.92, S 63.93 or 5 63.94. 

(7) A State may voluntarily withdraw 
from an approved State rule, program or 
portion of a rule or program by notifying 
the EPA and all affected sources subject 
to the rule or program and providing 
notice and oppartunity for comment to 
the public within the State. 

( i )  Upon voluntary withdrawal by a 
State, the Administrator will publish a 
timetable for sources subject to the 
previously approved State rule or 
program to come into compliance .\i-ith 
app1icable Federal requirements. 

(ii] Upofi voluntary withdrawal, the 
State milst reopen and revise the part 70 
permits oh all sources affected by the 
withdrawal as provided for in this 
section and 5 iO.7[0,  and the Federnl 
rule, erksion standard, or requirement 
that wou!d have been applicable in the 
absence of approval under this silbpafi 
ivi 11 become ti I e app i icable req :I i rcment 
for the source. 

[ i i i )  Any applicable Federal seztion 
112 rule, emission standard or 
reqilirernent shall reirxin enforceable by 
the EPA as specified in section 112(1]{71 
of the Act. 

(iv) Volmtary withdrawal shall riot bt 
effective sooner than 1 8 O  days after the 
State notifies the EPA of its in?enito 
voluntarily withdraw. 
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FEDERAL COMMUNICATIONS 
COMMlSSlON 

47 CFR Part 93 

M M  Docket No, 93-139; RM-8211, RM­
83071 

Radio Broadcasting Services; 
Anchorage and Seward, AK 

AGENCY: Federal Communicaliow 
Commission. 
ACTION: Final rule. 

SUMMARY: This document substitutes 

Channel 276Cl for Channel 2 7 X 2  at 

Anchorage, Alaska, and modifies the 

license for Station KXDZ ( E r n )  to sptxify

operation on the higher powered

channel, in response to a request fiied 

by American Radio Brokers, Inc. 

Additionally, Channel 290.4 is 

substituted for vacant Channel “L6A at 

Seward, Alaska, to accommodale the 

modification of Station Kmz (m)at 

Anchorage, in response to a 

counterproposal filed by A n i e r i c a  

Radio Brokers, Inc. (RM-8307). See 58 

FR 32338 (June9, 1993).Ccordinates for 

Channel 276c1 at Anchorage are 61-W­

58 and 14949-34. Coordinates for 

Channel 290A at Seward are 5046-15 

and 249-26-32. With this action, the 

proceeding is terminatec!. 

EFFECTIVE DATE: Decenher. 17,  l W 3  


FOR FURTHE9 INFORMATION CONTAG: 

Nancy Jopner, X!sss M d i a  Eurc3;u 

634-65 30. 

SUPPLEMENTARY INFORMATIGN: This is i! 

synopsis of the Commission’s h p < J f t 

and Order, MM Docket No. R3-139, 

adopted Octofm 29, 19%. and reieased 

November 12, 1993.The full text of this 

Coinmission decision is available for 

inspection and copying diiring normal 

business hours in the FCC’sReference 

Center (room 2393. 1919 M Street NW.. 

iVashington, DC. The co 

this decision may also be 

froin the Conmis.iion*sc: 

contractors, International 


t 

1919 h‘z Street NW., room 
hf Street NW., Suite 1 4 0 ,  
cc,20037. 

List of Subjects in 47 CFR Part 73  

Radio broadcasting. 
Pari 73  of title 47 of the Code of 

Federal Regulations is amended ai. 
foll0u.s: 

PART 73-[AMENDED] 

1.The authority citation for part 7 3  
continues to read as follows: 

Authority: 47 U.S.C. 154, 303. 
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